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Introduction 
 
I. Topic and Case Background 

 
A. Arbitrariness and the U.S. Supreme Court 

 
The elimination of arbitrariness (or, at least, its appearance) in judicial decisions is a fundamental 
goal of any judicial system, and goes to the heart of what makes individual case decisions “just.”  
And yet, what it is, exactly, that distinguishes an arbitrary decision from a fair one is a matter of 
considerable debate, especially in matters of life or death. Like China, the United States has also had 
to deal with the problem that like cases with similar facts do not always appear to have the same 
sentencing result.      
  
This issue came to a head in death penalty cases forty years ago, when the Supreme Court of the 
United States was presented a picture of the American death penalty system in which similarly-
situated death-eligible defendants were sentenced to death with, as Justice Potter put it, the regularity 
of a “lightning strike.”1 At the time, one of the major concerns was that sentencing decisions were 
not rational enough; they were instead subject to the whim of juries empowered to make sentencing 
determinations with near-complete standard-less discretion. Even more troubling than the possibility 
of arbitrary sentencing decisions was the specter of the misuse of discretion that brought about a 
systemic bias along racial or socio-economic lines, something academic studies and media reports of 
the time seemed to implicate. 
  
The cases discussed in this chapter and in this book will detail in large part the Supreme Court’s 
continued attempts to solve the problem of arbitrary death penalty decisions.2 As we will see, there 
has been no “silver bullet” to solve the problem to date. The U.S. Supreme Court’s solution has been 
to require the states3 to implement a complex ratcheting up and adjustment of their procedural 
standards, but at the same time, the Court has allowed states to design and construct very different 
systems as long as those systems pass the Constitutional threshold. This threshold has been raised 
over time as the Court has sought to balance the competing interests and conceptions of justice called 

                                                               
1 Furman v. Georgia, 408 U.S. 238 (1972) (Stewart, J., concurring). 
2 References in this Casebook to “death penalty decisions” generally refer to sentencing decisions, which, in the U.S., 
are made separately from determinations of guilt or innocence. This “bifurcation” of decisions regarding guilt and 
sentencing is discussed in Chapter 2. In the vast majority of criminal cases in the U.S., it is a judge, rather than the jury, 
which makes sentencing decisions. Cases in which the defendant faces the possibility of a death sentence, however, are 
an important exception to this general rule, and in many states that have the death penalty, juries, rather than judges, 
make this critical sentencing decision, in a proceeding that is separate from and after the determination of guilt or 
innocence. This chapter’s analysis of arbitrariness in death penalty decisions refers to the sentencing decision, primarily. 
3 The majority of criminal cases in the U.S., and the majority of death penalty cases, occurs in the state courts, pursuant 
to state law, rather than in the federal courts. Therefore, to affect death penalty procedures nationwide, the U.S. Supreme 
Court must set out legal requirements for each state’s judicial system to follow, but the states may fulfill these 
requirements in their own ways. See www.uscourts.gov/EducationalResources/FederalCourtBasics/CourtStructure/ 
ComparingFederalAndStateCourts.aspx; See also, Wayne R. LaFave, et al., Criminal Procedure 3-4 (3rd ed. 2000). 
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for by the defendant, prosecution, the state, and the victim’s families. As the case law has developed, 
the overall understanding of precisely what makes cases illegally arbitrary has developed as well. 
    
In this chapter we will look at an early attempt by the states to eliminate any instance of arbitrary 
application of the death penalty—mandating that anyone convicted of first degree murder must 
receive the death penalty. In the end, the Supreme Court determined that while this solution was 
ostensibly fair from a certain perspective, and may indeed eliminate certain types of arbitrariness 
(especially arbitrariness as between cases with similar fact patterns), in practice it was a rather crude, 
even cruel, mechanism that sacrificed too many other values inherent to the American justice system: 
namely, the consideration of the individual and circumstances specific to his or her individual case. 
 

B. The Woodson Case Background: the 1972 Furman Case holding that death penalty 
procedures in two states were too arbitrary to satisfy the Eighth Amendment’s prohibition of 
“cruel and unusual punishment” because similarly situated defendants were not receiving the 
same punishment 
 
1. Since many states had similar death penalty procedural laws, many people thought that 

the Furman decision invalidated the Death Penalty in the U.S. entirely.  
 

The Woodson4 case is one of five “Death Penalty Cases” decided on July 2nd, 1976, along with four 
other famous cases.5 These five cases examined the five named states’ legislative responses to 
Furman v. Georgia, a 1972 case in which the United States Supreme Court had ruled in a complex, 
plurality opinion that, at minimum, the death penalty systems in the two states before the Court were 
unconstitutional under the United States Constitution’s Eighth Amendment ban on “cruel and 
unusual punishment.” Although Furman, strictly speaking, concerned only the death penalty systems 
in the two states involved, the decision was widely held to invalidate capital punishment throughout 
the United States and overturned approximately six hundred death sentences, as other states’ 
procedures for applying the death penalty were not clearly distinguishable from the systems the 
Court invalidated.6   
 
The Supreme Court’s decision in Furman was based – in large part – on the critique that the system 
of capital punishment was fraught with an undue amount of arbitrariness. It was a systemic claim: 
petitioners did not claim that there was necessarily a due process violation in any particular case on 
appeal, but that under the Eighth Amendment, it was cruel and unusual punishment that similarly-
situated defendants did not receive the same punishment—indeed, that their punishments ranged 
from limited terms of imprisonment to the death penalty, and this disparity in punishment occurred 
with significant frequency.   
                                                               
4 Woodson v. North Carolina, 428 U.S. 280 (1976). 
5 These five cases – Gregg v. Georgia, 428 U.S. 153 (1976); Proffitt v. Florida, 428 U.S. 242 (1976); Jurek v. Texas, 428 
U.S. 262 (1976); and Roberts v. Louisiana, 428 U.S. 325 (1976) – are sometimes called the “Gregg” cases. They all 
involve convicted defendants who received the death penalty, appealing their convictions by attacking the 
constitutionality of the state death penalty laws under which they were convicted. These cases, and the appellate litigation 
that led to the five cases receiving certiorari to the U.S. Supreme Court at the same time on the same general issue, were 
coordinated by attorneys affiliated with the National Association for the Advancement of Colored People (NAACP)’s 
Legal Defense Fund, and were all argued and decided at around the same time in 1976. Each state had a different type of 
death penalty statute at that time, so each case raised slightly different constitutional issues related to death penalty 
sentencing decisions. We have selected the Woodson case to describe in detail because it is representative of the Supreme 
Court’s analysis of three types of problems involving issues of arbitrariness and discretion in death penalty cases. 
Because we focus our analysis on Woodson, we will also refer to these cases as the Woodson suite of cases, the “Death 
Penalty Cases,” or the “Death Penalty Cases of 1976.” 
6 Statistic available at http://www.deathpenaltyinfo.org/sentencing-life-americans-embrace-alternatives-death-
penalty#fn30. 

 
© U

.S.-A
sia

 Law
 In

sti
tut

e 

 
© 亚

美
法

研
究

所
 



Chapter 1     Arbitrariness and the Death Penalty under U.S. Supreme Court Law 

3 
 

 
2. Two-thirds of the states, rather than giving up on the death penalty, tried to comply with 

Furman requirements and eliminate arbitrariness by creating new laws mandating the 
Death Penalty for similarly situated defendants, and thereby eliminating all room for 
discretion. 
 

The statutes being evaluated in Woodson and its companion cases represent the states’ first attempt to 
bring their death penalty systems in line with Furman’s mandate to limit arbitrariness, and heralded 
the tumultuous birth of modern American death penalty jurisprudence. States, courts, and the 
American public scrambled to make sense of the Furman decision. Some onlookers thought that 
after Furman, most states would simply do away with the death penalty rather than deal with the 
difficulty of passing new legislation and defending it in the unavoidable litigation that was sure to 
follow.7 However, in less than two years, two-thirds of the states passed laws providing for new 
procedures in death penalty cases that they believed met Furman’s directive to limit arbitrariness in 
death penalty procedures.8   
 
Complicating the states’ efforts to pass new capital punishment statutes was the disparate nature of 
the sources of the “arbitrariness” present at each stage in the criminal process. Prosecutors, judges, 
juries, and even governors each wielded a certain amount of discretion in making death penalty 
sentencing decisions, which – if applied in some cases and not in others – would mean that the 
overall result would be a system where defendants with like crimes would not receive like sentences. 
The difficulty for lawyers and legislators alike was that Furman did not spell out clearly to what 
extent the discretionary power of these actors needed to be curtailed.   
 
Following the U.S. Supreme Court’s decision in Furman, North Carolina and eighteen other states 
changed their laws to make the death penalty mandatory upon conviction of certain offenses, no 
longer giving juries the right to make the determination for themselves regarding whether the 
defendant would receive the death penalty or a different sentence.9 These states reasoned that the 
safest way to read the Furman decision was to assume that each opportunity for discretion carried 
some risk of arbitrariness, and therefore must be eliminated: the Woodson case, discussed below, is a 
representative discussion of this kind of legislative attempt.    
 
The North Carolina legislative experience details the profound confusion that existed about the 
precise meaning of the Furman decision. The year after the Furman decision, the North Carolina 
State Supreme Court ruled, in a local death penalty case called Waddell,10 that North Carolina’s 
previous death penalty statute was unconstitutional because “any discretion in capital sentencing 
would violate the Supreme Court’s holding in Furman.”11 The North Carolina Supreme Court in 
Waddell therefore changed the state law on the death penalty for first degree murder to require the 
death penalty.12 In compliance with the state Supreme Court’s ruling in Waddell, the North Carolina 
legislature enacted a new statute which clarified that the death penalty was the required sentence for 

                                                               
7 Since a defendant’s appellate proceedings can attack the constitutionality of the law (be it procedural or substantive) 
under which he was convicted and/or sentenced, and is not limited to an appeal of the conviction or sentence itself, 
complex appellate, constitutional litigation often follows the passage by states of new procedural legislation for criminal 
cases in the U.S. 
8 Death Penalty Stories 130-31, n.6-8 (John H. Blume and Jordan M. Steiker, eds., Reuters Press 2009). 
9 Id. at 131, n.8. 
10 State v. Waddell, 282 N.C. 431 (1973). 
11 Death Penalty Stories, at 161.  
12 It did this by holding unconstitutional the provision that allowed the jury to give a non-death penalty sentence after a 
conviction of first degree murder, severing that provision, and leaving the remaining portions of the statute intact. 
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those convicted of first degree murder, “to conform the punishment...to the current case law.”13 But 
even by the admission of the North Carolina Attorney General at oral argument, this was not their 
“ideal” system; rather, they had determined that it was, constitutionally speaking, the “safest” and the 
most likely to withstand Supreme Court scrutiny under the judicially-made law of the Furman case, 
as it had eliminated as much discretion from the system as was considered possible.14 
    

3. The Woodson suite of cases, however, held that mandating the death penalty for all 
similarly situated defendants was also unconstitutional 
 

The U.S. Supreme Court in the Woodson case ruled otherwise, however, holding that a system 
mandating the death penalty for everyone convicted of first degree murder was actually 
unconstitutional. The state legislatures’ “safe” response to Furman cut with too dull a knife, and 
carried with it tremendous danger of eliminating sophisticated, reasoned consideration of each 
individual’s particular circumstances.   
 
Woodson is an ideal case to begin a study of the American death penalty system: over the years, the 
debate about just what type of death penalty regime best limits arbitrariness, and at what point the 
arbitrariness present in a system or a case amounts to an unconstitutional level, has continued with 
little resolution. There is still considerable disagreement among judges and scholars on this issue, as 
we will see in the cases below. There is, however, greater agreement about what types of systems do 
not meet the Court’s approval, and this is perhaps the best way to begin to make sense of this 
problem; indeed, it seems that the Court itself has done so: choosing to create modern American 
death penalty jurisprudence in the negative, by virtue of what systems and procedures it strikes down 
as unconstitutional.    
 

C. Relevant Law: 
 

1. Eighth Amendment to the U.S. Constitution: “Excessive bail shall not be required, nor 
excessive fines imposed, nor cruel and unusual punishments inflicted.”  

 
2. North Carolina First Degree Murder Statute -- Felony Murder Provision and Death 

Sentence Provision, Post-Furman and Pre-Woodson (from 1974 to 1976) 
N.C.G.S. § 14-17 (North Carolina General Statutes, Section 14-17) 
§ 14-17. Murder in the first and second degree defined: A murder….which shall be 
committed in the perpetration or attempted perpetration of any arson, rape or a sex offense, 
robbery, kidnapping, burglary, or other felony committed or attempted with the use of a 
deadly weapon shall be deemed to be murder in the first degree [and]…. shall be punished 
with death. 

 
3. North Carolina Common Law Rule on Conspiracy in Felony-Murder 

“… when a conspiracy is formed to commit a robbery or burglary, and a murder is committed 
by any one of the conspirators in the attempted perpetration of the crime, each and all of the 
conspirators are guilty of murder in the first degree.” State v. Fox, 277 N.C. 1, 17 (1970). 

                                                               
13 Death Penalty Stories, at 161. 
14 Woodson v. North Carolina, Oral Argument available at http://www.oyez.org/cases/1970-1979/1975/1975_75_5491.   
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D. Key Issues at stake: 
 

Does a mandatory sentence of death upon conviction for first-degree murder violate the Eighth 
Amendment to the United States Constitution? In other words, is it alright to leave open the 
possibility that defendants who have committed similar crimes may not receive a similar punishment 
for the sake of consideration of individual circumstances? 
 
 
II. Case and Analysis 
 
Woodson v. North Carolina, 428 U.S. 280 (1976). 
 

A. Case Facts: 
 

James Woodson and three other men in North Carolina had previously discussed robbing a 
convenience food store. At 9:30 p.m. on June 3, 1974, Woodson had been drinking alcohol when two 
of the other men, Luby Waxton and Leonard Tucker, arrived at his trailer home. The men hit 
Woodson and threatened to kill him if he did not participate in the robbery that night. 
 
The three men (Woodson, Waxton and Tucker) drove to Waxton’s trailer, where they met Johnnie 
Lee Carroll. Waxton grabbed a handgun, Tucker gave Woodson a rifle, and the four men drove a 
single car to a convenience store. Tucker and Waxton entered the store while Carroll and Woodson 
stayed in the car as lookouts. 
 
Inside the store, Waxton asked the clerk for cigarettes. When she handed them over, Waxton shot her 
at point blank range, removed the money from the cash register and gave it to Tucker, who rushed 
outside, passing an arriving customer. Tucker heard another shot and then saw Waxton exit the store 
holding a wad of money. The four men drove away together. As it turned out, the clerk died and the 
customer was seriously wounded, and the men were arrested several days later. 
 
Tucker and Carroll pled guilty to crimes less serious than murder in exchange for testifying against 
Woodson and Waxton. At trial, Waxton claimed that Tucker, not he, had shot the victims. Woodson, 
who claimed he had been coerced to join the robbery and had only waited in the car, denied any 
wrongdoing. 
 
The jury found both Woodson and Waxton guilty of first degree murder, and under North Carolina’s 
new law, they automatically received the death penalty. Woodson and Waxton appealed their death 
sentences, challenging the mandatory death penalty statute’s constitutionality. In addition, they 
argued that the death penalty itself is inherently cruel and unusual as forbidden by the United States 
Constitution. 
 

B. Court Holding: 
 

In a 5-to-4 decision, the U.S. Supreme Court held that the North Carolina law was unconstitutional. 
The Court found three problems with the law:  
 
First, the law “depart[ed] markedly from contemporary standards” concerning death sentences. The 
historical record indicated that the public had rejected mandatory death sentences.  
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Second, the law failed to address the problems (identified in Furman) of arbitrary or discriminatory 
imposition of death stemming from sentencers’ discretion. Mandatory death sentences for given 
crimes simply shift that discretion to the determination whether an accused person is guilty of a 
capital crime. 
 
Third, the statute failed to allow consideration of the character and record of individual defendants 
before inflicting the death penalty, and thus violated “the fundamental respect for humanity” 
underlying the U.S. Constitution’s Eighth Amendment.  
 

C. The Court’s Reasoning: 
 
1. The “Departure from Contemporary Standards” 

 
In Woodson, the Court decided that a mandatory sentence of death violated the United States 
Constitution’s Eighth Amendment requirement that the State’s power to punish “be exercised within 
the limits of civilized standards,” because it was out of line with the two hundred years of American 
jurisprudence that had moved away from mandatory death penalties as well as with “contemporary 
standards respecting the imposition of the punishment of death.” The plurality opinion held that 
punishment is cruel and unusual when it offends America’s “evolving standards of decency.” To 
identify these standards, the opinion looked first to the history of the death penalty in the early years 
of the American republic.  
 

a. Historical Analysis: Juries will avoid finding a defendant guilty in order to avoid 
imposing the death penalty when it is legally mandatory but they feel it would be 
too “harsh” 
 

The Court found that at the time of the writing of the Constitution, states had mandatory death 
penalties for crimes such as murder, rape, and robbery. Many juries, however, who thought that death 
was too serious for certain crimes, would find the defendant innocent even when it was clear he had 
committed the crime rather than impose the death penalty. This phenomenon is known as jury 
nullification. As a result of this trend, most states changed their death penalty laws to give juries the 
choice between death and imprisonment. The Court reasoned as follows: 
 

In order to provide a frame for assessing the relevancy of these factors in this case, we 
begin by sketching the history of mandatory death penalty statutes in the United 
States. At the time the Eighth Amendment was adopted in 1791, the States uniformly 
followed the common law practice of making death the exclusive and mandatory 
sentence for certain specified offenses. Although the range of capital offenses in the 
American Colonies was quite limited in comparison to the more than 200 offenses 
then punishable by death in England, the Colonies at the time of the Revolution 
imposed death sentences on all persons convicted of any of a considerable number of 
crimes, typically including at a minimum, murder, treason, piracy, arson, rape, 
robbery, burglary, and sodomy. As at common law, all homicides that were not 
involuntary, provoked, justified, or excused constituted murder, and were 
automatically punished by death. Almost from the outset, jurors reacted unfavorably 
to the harshness of mandatory death sentences. The States initially responded to this 
expression of public dissatisfaction with mandatory statutes by limiting the classes of 
capital offenses. 
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This reform, however, left unresolved the problem posed by the not infrequent refusal 
of juries to convict murderers rather than subject them to automatic death sentences. 
In 1794, Pennsylvania attempted to alleviate the undue severity of the law by 
confining the mandatory death penalty to “murder of the first degree” encompassing 
all ‘willful, deliberate and premeditated” killings. Other jurisdictions, including 
Virginia and Ohio, soon enacted similar measures, and, within a generation, the 
practice spread to most of the States.  
 
Despite the broad acceptance of the division of murder into degrees, the reform 
proved to be an unsatisfactory means of identifying persons appropriately punishable 
by death. Although its failure was due in part to the amorphous nature of the 
controlling concepts of willfulness, deliberateness, and premeditation, a fundamental 
weakness of the reform soon became apparent. Juries continued to find the death 
penalty inappropriate in a significant number of first-degree murder cases, and 
refused to return guilty verdicts for that crime (emphasis added).15  

 
The trend of states eliminating automatic mandatory death penalties due to jury nullification 
continued into more recent history, as well: 

 
By the turn of the [20th] century, 23 States and the Federal Government had made 
death sentences discretionary for first-degree murder and other capital offenses. . . by 
the end of World War I, all but eight States, Hawaii, and the District of Columbia 
either had adopted discretionary death penalty schemes or abolished the death penalty 
altogether. By 1963, all of these remaining jurisdictions had replaced their automatic 
death penalty statutes with discretionary jury sentencing. 

 
On the basis of these findings, the Court declared that a look at the history of the death penalty in the 
U.S. proved that “the practice of sentencing to death all persons convicted of a particular offense has 
been rejected as unduly harsh and unworkably rigid.”16 
 

b. Juries and Legislatures as Crucial Indicators of Evolving Standards of Decency 
 

In an effort to direct future judicial attempts to determine if a punishment is constitutionally “cruel 
and unusual,” the Woodson opinion (along with the other four Death Penalty Cases of 1976) 
established the judicial practice of examining two crucial indicators of evolving standards of decency 
in the imposition of punishment in American society -- jury determinations and legislative 
enactments. These two, accepted manifestations of the popular will were deemed to be the most 
reliable indicators of the evolution of American standards of decency, and the Woodson court 
believed that both standards conclusively pointed to the repudiation of mandatory death sentences. 
    

The two crucial indicators of evolving standards of decency respecting the imposition 
of punishment in our society -- jury determinations and legislative enactment -- both 
point conclusively to the repudiation of automatic death sentences. At least since the 
Revolution, American jurors have, with some regularity, disregarded their oaths and 
refused to convict defendants where a death sentence was the automatic consequence 
of a guilty verdict. As we have seen, the initial movement to reduce the number of 
capital offenses and to separate murder into degrees was prompted in part by the 

                                                               
15 Woodson v. North Carolina, at 289-91. 
16 Id. at 305.  
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reaction of jurors, as well as by reformers who objected to the imposition of death as 
the penalty for any crime. Nineteenth century journalists, statesmen, and jurists 
repeatedly observed that jurors were often deterred from convicting palpably guilty 
men of first-degree murder under mandatory statutes. Thereafter, continuing evidence 
of jury reluctance to convict persons of capital offenses in mandatory death penalty 
jurisdictions resulted in legislative authorization of discretionary jury sentencing -- by 
Congress for federal crimes in 1897… 
 
As we have noted today in Gregg v. Georgia, legislative measures adopted by the 
people’s chosen representatives weigh heavily in ascertaining contemporary standards 
of decency. The consistent course charted by the state legislatures and by Congress 
since the middle of the past century demonstrates that the aversion of jurors to 
mandatory death penalty statutes is shared by society at large. 
  
Still further evidence of the incompatibility of mandatory death penalties with 
contemporary values is provided by the results of jury sentencing under discretionary 
statutes. In Witherspoon v. Illinois, 391 U. S. 510 (1968), the Court observed that “one 
of the most important functions any jury can perform” in exercising its discretion to 
choose “between life imprisonment and capital punishment” is “to maintain a link 
between contemporary community values and the penal system.” Various studies 
indicate that, even in first-degree murder cases, juries with sentencing discretion do 
not impose the death penalty “with any great frequency.” H. Kalven & H. Zeisel, The 
American Jury 436 (1966). The actions of sentencing juries suggest that, under 
contemporary standards of decency, death is viewed as an inappropriate punishment 
for a substantial portion of convicted first degree murderers.  
 
Although the Court has never ruled on the constitutionality of mandatory death 
penalty statutes, on several occasions dating back to 1899, it has commented upon our 
society’s aversion to automatic death sentences. In Winston v. United States, 172 U. S. 
303 (1899), the Court noted that the “hardship of punishing with death every crime 
coming within the definition of murder at common law, and the reluctance of jurors to 
concur in a capital conviction, have induced American legislatures, in modern times, 
to allow some cases of murder to be punished by imprisonment instead of by death.” 
Fifty years after Winston, the Court underscored the marked transformation in our 
attitudes toward mandatory sentences: “The belief no longer prevails that every 
offense in a like legal category calls for an identical punishment without regard to the 
past life and habits of a particular offender. This whole country has traveled far from 
the period in which the death sentence was an automatic and commonplace result of 
convictions. . . .”17 

 
Following this analysis, the Court declared that this reversion to a type of capital punishment long 
since abandoned did not comport with the standards of decency of modern American society, and 
therefore was “cruel and unusual” under the Eighth Amendment.  

                                                               
17 Woodson v. North Carolina, at 293-97. 
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2. The Failure to Cabin Sentencers’ Discretion 

 
According to the Court, North Carolina’s statute did not “fulfill Furman’s basic requirement by 
replacing arbitrary and wanton jury discretion with objective standards to guide, regularize, and 
make rationally reviewable the process for imposing a sentence of death.” 
   
North Carolina felt that it had taken the “safe” route to meeting the requirements of the Supreme 
Court’s Furman decision, but the Court rebuffed that idea, claiming that this simply “papered over 
the problem” of unguided and unchecked discretion. In other words, in this case Occam’s Razor 
proved incorrect; the simplest answer (eliminating jury choice) was not the correct one. Replacing 
total, standard-less sentencing discretion for the jury with a mandatory death sentence for some 
crimes did not eliminate, but rather, shifted that unencumbered discretion to the guilt determination.  
Juries could continue to impose (or fail to impose) death arbitrarily by simply refusing to convict a 
person they wished to spare, even if the evidence indicated guilt. The key, then, was not to compare 
the results of death penalty trials, but to ensure that the process is as objective, rational and 
standardized as possible. The Court continued discussing the vice of mandatory death for first degree 
murder:  
 

A separate deficiency of North Carolina’s mandatory death sentence statute is its 
failure to provide a constitutionally tolerable response to Furman’s rejection of 
unbridled jury discretion in the imposition of capital sentences. Central to the limited 
holding in Furman was the conviction that the vesting of standardless sentencing 
power in the jury violated the Eighth and Fourteenth Amendments. It is argued that 
North Carolina has remedied the inadequacies of the death penalty statutes held 
unconstitutional in Furman by withdrawing all sentencing discretion from juries in 
capital cases. But when one considers the long and consistent American experience 
with the death penalty in first-degree murder cases, it becomes evident that mandatory 
statutes enacted in response to Furman have simply papered over the problem of 
unguided and unchecked jury discretion. 
 
As we have noted…, there is general agreement that American juries have persistently 
refused to convict a significant portion of persons charged with first-degree murder of 
that offense under mandatory death penalty statutes. The North Carolina study 
commission reported that juries in that State “[q]uite frequently” were deterred from 
rendering guilty verdicts of first-degree murder because of the enormity of the 
sentence automatically imposed. Moreover, as a matter of historic fact, juries 
operating under discretionary sentencing statutes have consistently returned death 
sentences in only a minority of first-degree murder cases. In view of the historic 
record, it is only reasonable to assume that many juries under mandatory statutes will 
continue to consider the grave consequences of a conviction in reaching a verdict. 
North Carolina’s mandatory death penalty statute provides no standards to guide the 
jury in its inevitable exercise of the power to determine which first-degree murderers 
shall live and which shall die. And there is no way under the North Carolina law for 
the judiciary to check arbitrary and capricious exercise of that power through a review 
of death sentences. Instead of rationalizing the sentencing process, a mandatory 
scheme may well exacerbate the problem identified in Furman by resting the penalty 
determination on the particular jury’s willingness to act lawlessly. While a mandatory 
death penalty statute may reasonably be expected to increase the number of persons 
sentenced to death, it does not fulfill Furman’s basic requirement by replacing 
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arbitrary and wanton jury discretion with objective standards to guide, regularize, and 
make rationally reviewable the process for imposing a sentence of death.18 

 
The Court here pointed out a critical fact: the elimination of arbitrariness was not the same 
thing as eliminating discretion. In fact, laws that did not recognize and comport with the fact 
that discretion must be exercised by judicial decision-makers (or the reality that it will be, 
regardless of legislative attempts to the contrary) threatened to make the judicial process just as 
arbitrary as it had been before Furman. There were no simple solutions to Furman’s challenge 
to state legislators: death penalty procedures needed to be more sophisticated than simply 
mandating death for anyone convicted of first degree murder.  
  

3. The Requirement of Individualized Sentencing in Death Penalty Cases 
 

a. Fundamental Respect for Humanity underlies the Eighth Amendment 
 

Latent in the two aforementioned holdings was the third, and arguably most influential, holding of 
Woodson: that individualized sentencing is an indispensable part of capital punishment, and that the 
Eighth Amendment requires individualized consideration of the offender’s specific character and 
record in every death penalty case. Woodson held that death penalty laws must allow juries to choose 
between death and imprisonment, because of the special difference between the death penalty and 
other sentences, not only in degree, but in kind. To make their sentencing decision, juries in capital 
cases must consider the defendant’s character, his prior criminal record, and the unique 
circumstances of the murder he committed. Only in that way, the Court held, can a death penalty 
scheme uphold “the fundamental respect for humanity” underlying the Eighth Amendment. 
  
But individualized sentencing, while advisable in all cases, can be costly and time-consuming. The 
Court addressed this, writing that outside the death-penalty context, individualized sentencing may 
be optional “enlightened policy,” but in capital cases, the Constitution requires it. The Court reasoned 
as follows: 
 

A third constitutional shortcoming of the North Carolina statute is its failure to allow 
the particularized consideration of relevant aspects of the character and record of each 
convicted defendant before the imposition upon him of a sentence of death. 
In Furman, members of the Court acknowledged what cannot fairly be denied -- that 
death is a punishment different from all other sanctions in kind, rather than degree. A 
process that accords no significance to relevant facets of the character and record of 
the individual offender or the circumstances of the particular offense excludes from 
consideration in fixing the ultimate punishment of death the possibility of 
compassionate or mitigating factors stemming from the diverse frailties of 
humankind. It treats all persons convicted of a designated offense not as uniquely 
individual human beings, but as members of a faceless, undifferentiated mass to be 
subjected to the blind infliction of the penalty of death.19 

                                                               
18 Woodson v. North Carolina, at 302-303. 
19 Author’s Note: The issue of individualized versus undifferentiated sentencing consideration has proved to cut both 
ways for defendants facing the possible imposition of the death penalty, both in the consideration of mitigating and 
aggravating factors related to their crime and themselves, and in the consideration at sentencing of information regarding 
the specific victims in homicide cases and the harm to victims’ families caused by the homicide. As discussed in this 
book’s Chapter 6, the Supreme Court in the 1987 Booth v. Maryland, 482 U.S. 496, decision held that “victim impact 
statements” were to be excluded from consideration in death penalty sentencing decisions, because evidence about the 
victim(s), as opposed to evidence of the defendant’s crime and his past conduct, presented “an impermissible risk that the 
capital sentencing decision will be made in an arbitrary manner.” Four years later, however, in the Payne v. Tennessee, 
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This Court has previously recognized that, “[f]or the determination of sentences, 
justice generally requires consideration of more than the particular acts by which the 
crime was committed and that there be taken into account the circumstances of the 
offense, together with the character and propensities of the offender.” Pennsylvania ex 
rel. Sullivan v. Ashe, 302 U. S. 51, 55 (1937). Consideration of both the offender and 
the offense in order to arrive at a just and appropriate sentence has been viewed as a 
progressive and humanizing development. See Williams v. New York; Furman v. 
Georgia, (Burger, C.J., dissenting). While the prevailing practice of individualizing 
sentencing determinations generally reflects simply enlightened policy, rather than a 
constitutional imperative, we believe that, in capital cases, the fundamental respect for 
humanity underlying the Eighth Amendment, see Trop v. Dulles, (plurality opinion), 
requires consideration of the character and record of the individual offender and the 
circumstances of the particular offense as a constitutionally indispensable part of the 
process of inflicting the penalty of death. 
 
This conclusion rests squarely on the predicate that the penalty of death is 
qualitatively different from a sentence of imprisonment, however long. Death, in its 
finality, differs more from life imprisonment than a 100-year prison term differs from 
one of only a year or two. Because of that qualitative difference, there is a 
corresponding difference in the need for reliability in the determination that death is 
the appropriate punishment in a specific case.20 
 

b. The death penalty is qualitatively different from other sentences 
 

This “death is different” analysis, otherwise stated above as “[t]he penalty of death is qualitatively 
different from a sentence of imprisonment,” was critical to the Court’s reasoning that individualized 
analysis of death-penalty eligibility must take place in death penalty cases even if it was not legally 
required in other criminal cases in some jurisdictions.21 This reasoning had been a vital part of the 
defense’s argument, and the Court’s inclusion of it in the Death Penalty cases can be read as a 
tactical victory for the defense.  
 
The Court here again struck a blow to the utilitarian, one-size-fits-all, death penalty system that 
North Carolina and eighteen other states had thought was the safe, simple answer to Furman. At a 
deeper level, the Court also recognized that the arbitrariness of a decision was a function of how far 
it strayed from a legal approximation of what makes a decision “just.” A mandatory death penalty 
might be “fair,” in the sense of eliminating arbitrariness, but it would not be just according to the 
values and traditions of the American people as enunciated by the majority of the Court. Only 
through individualized consideration of the appropriateness of a death sentence in a given case can 
the Constitution ensure that capital defendants are not “…members of a faceless, undifferentiated 
mass to be subjected to the blind infliction of the penalty of death.”22   
  

                                                                                                                                                                                                                  
501 U.S. 808 (1991), case, the Supreme Court reversed its decision in Booth v. Maryland entirely, and now allows many 
types of “victim impact evidence” to be considered at sentencing in capital cases. 
20 Woodson v. North Carolina, at 303-305. 
21 Id. at 305-6.   
22 Id. at 304.  
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III. The State of the American Death Penalty after the Death Penalty Cases of 1976 
  

In the five “Death Penalty Cases” decided in 1976, the Supreme Court established two broad 
guidelines that states must follow in order for their capital sentencing schemes to meet Constitutional 
requirements. First, they must provide objective criteria to direct and limit sentencing discretion.  
Second, the sentencer (whether judge or jury) must be allowed to take into account the character and 
record of individual defendants. While both of these guidelines are present in Woodson, it is most 
often cited for its insistence on the second guideline. 
 
Interestingly enough, and again, underlining both defense strategy and the degree of confusion 
surrounding the Court’s 1972 Furman opinion, both the defendants and the North Carolina Attorney 
General did not spend much time debating the importance of mitigating factors in the case, but 
rather, they sparred over whether or not there was still an unconstitutional amount of discretion 
present in North Carolina’s (and other states’) mandatory death penalty system.23 So in many ways, 
the Court struck out in a direction that neither the states nor the defendant had asked for or foreseen.   
Shortly after Woodson, the Supreme Court extended and strengthened the requirement of 
“individualized sentencing” in the death penalty cases of Lockett v. Ohio24 and Eddings v. 
Oklahoma.25 In these cases, the Court intimated that opportunities for “mercy” (sentence 
commutation, etc.) inherent in the system were not to be included in a Furman arbitrariness 
calculus.26 Some types of discretion appeared necessary to enable the justice system to reach just 
decisions.  
 

A. Two Types of Constitutional Arbitrariness Problems Were Identified in the Five Death Penalty 
Cases of 1976: 1) The Need to Narrow the Categories of Death-eligible Offenses, and 2) The 
Need to Create Standards and Procedural Safeguards to Cabin Discretion in Sentencing 
Decisions 

 
While the North Carolina statute in Woodson was declared unconstitutional, three different state 
death penalty systems that had been attacked in the 1976 Death Penalty Cases were deemed to 
pass constitutional muster and were upheld by the Supreme Court: those of Georgia, Florida, and 
Texas. As is often the case with Supreme Court decisions, the Court preferred to act 
conservatively, ruling on which systems had sufficient constitutional protections, and refraining 
from outlining its own scheme that would detail which arbitrariness-limiting-factors were 
constitutionally necessary.   
 
Perhaps the best summary of the two types of changes the Court determined to be constitutionally 
mandatory in the 1976 Death Penalty Cases is found in Justice Stevens’ concurring opinion in 
Pulley v. Harris:27  
 

                                                               
23 Death Penalty Stories, at 293. It should be noted that this was part of a tactical decision on the part of the petitioners to 
make a “united defense” of all five “Death Penalty Cases” on the basis of excessive discretion. This unified strategy for 
dealing with all five states’ legislative responses to Furman in the same way, resulted in an oral argument in which “no 
one argued to the Court that the statute impermissibly constrained consideration of mitigating evidence.” In a sense, the 
“united defense” made the claims that 1) Furman meant that nearly any legislative attempt to institute a capital 
punishment system will be unconstitutional as applied, or 2) the Eighth Amendment outlawed the death penalty per se. In 
the end, the petitioners could only convince two judges on these two claims. See Gregg v. Georgia; Proffitt v. Florida.  
24 Lockett v. Ohio, 438 U.S. 586 (1978). 
25 Eddings v. Oklahoma, 455 U.S. 104 (1982). 
26 Death Penalty Stories, at 295.  
27 Pulley v. Harris, 465 U.S. 37, 55 (1986) (Stevens, J., concurring). 
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The systemic arbitrariness and capriciousness in the imposition of capital punishment 
under statutory schemes invalidated by Furman resulted from two basic defects in 
those schemes. First, the systems were permitting the imposition of capital 
punishment in broad classes of offenses for which the penalty would always constitute 
cruel and unusual punishment. Second, even among those types of homicides for 
which the death penalty could be constitutionally imposed as punishment, the 
schemes vested essentially unfettered discretion in juries and trial judges to impose 
the death sentence. Given these defects, arbitrariness and capriciousness in the 
imposition of the punishment were inevitable, and, given the extreme nature of the 
punishment, constitutionally intolerable. The statutes we have approved in Gregg, 
Proffitt, and Jurek were designed to eliminate each of these defects. Each scheme 
provided an effective mechanism for categorically narrowing the class of offenses for 
which the death penalty could be imposed, and provided special procedural 
safeguards including appellate review of the sentencing authority’s decision to impose 
the death penalty (emphasis added). 
 

What resulted from the Woodson suite of cases was that states instituted death penalty systems that 
were either similar to Georgia, Florida, or Texas’s systems, or a combination of the three, but all had 
to prove that they 1) narrowed the class of offenses that were death-eligible, and 2) provided “special 
procedural safeguards” surrounding the sentencing authority’s decision (as we will see in Chapter 2, 
states’ efforts to satisfy this second requirement eventually developed Woodson’s concept of 
individualized sentencing to a much fuller extent than did the 1976 Death Penalty Cases). It should 
be noted, however, that while it is relatively certain that “meaningful appellate review” must be 
included in a death penalty scheme, what exactly this entails is an issue has not been decided directly 
by the Court.  
 
Let us now take a look at each of the three basic systems that the Death Penalty Cases determined to 
pass constitutional scrutiny.  
 

1. Three Post-Furman Death Penalty Statutes that Passed Muster in 1976: The Statutes 
of Georgia, Florida, and Texas 

 
a. Georgia’s System: a Non-Weighing System 

 
The statutory system in Georgia that was upheld in the 1976 Gregg case included five key 
elements, many of which were taken from the American Law Institute’s Model Penal Code’s death 
penalty recommendations.28 These five special features satisfied the Court that there were 
sufficient procedural safeguards in the Georgia statute to pass constitutional muster, and the fifth 
feature, requiring the jury to find at least one of ten possible statutory aggravating factors29 and to 

                                                               
28 It should be noted that the American Legal Institute has now withdrawn its Model Penal Code recommendations, 
effectively refusing to engage further with the development of a death penalty system.  
29 The Georgia Statutory Aggravating Factors at the time of the Supreme Court’s review in the Gregg v. Georgia case, 
Ga. Code Ann. § 27-2534.1(Supp. 1975), see Gregg v. Georgia, at 166, n.9, are substantially unchanged in their current 
form as of July, 2012, O.C.G..A. § 17-10-30. One important change since Gregg has been the creation of the eleventh 
statutory aggravating factor. Another change, which occurred while Gregg was on appeal, was the removal by the 
Georgia Supreme Court of a clause in the first factor that it determined was unconstitutional because it did not set 
“sufficiently ‘clear and objective standards.’” See Arnold v. State, 236 Ga. 534(1976). The reader may note that the 
Georgia statutory aggravating factors appear to allow capital punishment for non-homicide offenses against the person, 
including rape, armed robbery and kidnapping, whereas the use of the death penalty for this category of offense is in fact 
prohibited by the U.S. Supreme Court in Kennedy and Coker, (discussed in Chapter 4) among other cases. The Georgia 
statute must, therefore, be read to adhere to the rule of those cases, and the words “other offenses for which the death 
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consider all mitigating factors, was deemed constitutionally sufficient to cabin sentencing 
discretion, even though the sentencing jury was not obligated to weigh aggravating against 
mitigating factors explicitly when making its sentencing decision. 
 

 Bifurcated trial, with Pre-Sentence Hearing requiring a finding of a specific aggravating 
factor, and required consideration of all mitigating evidence: In the Georgia system, the 
first stage of proceedings in capital cases was a trial to determine whether the defendant was 
guilty beyond a reasonable doubt of the criminal charge against him. The second stage was a 
pre-sentence hearing to determine whether it was permissible for the defendant to be 
sentenced to death. In this second stage, the prosecution was required to establish one of ten 
statutory aggravating circumstances. This was a necessary (but not sufficient) condition of 
imposing a death sentence. Also at the hearing, evidence of extenuation and mitigation of 
punishment is heard by the sentencers. The Georgia statute did not enumerate a list of 
specific, statutory, mitigating circumstances or delineate the permissible scope of those 
circumstances to be considered, but the jury would first have to find an aggravating factor (or 
more than one), and then look at all of the evidence, both aggravating and mitigating, and 
make a gestalt decision. This system was called a non-weighing system, because the jury was 
under no instruction to weigh the aggravating against the mitigating factors.   

 Death penalty “discovery”: The prosecution was required to make known to the defense, 
prior to the trial, any and all evidence of aggravating circumstances it intended to introduce in 
order to seek a death sentence. This effectively amounted to a kind of death penalty 
“discovery.”   

                                                                                                                                                                                                                  
penalty may be authorized” would seem to provide the mechanism that would exclude non-homicide offenses against the 
person from this statute’s ambit, preventing it from being ruled unconstitutional. 
 
Georgia’s list of aggravating factors as of today; O.C.G..A. § 17-10-30:  
(a) The death penalty may be imposed for the offenses of aircraft hijacking or treason in any case. 
(b) In all cases of other offenses for which the death penalty may be authorized, the judge shall consider, or he shall 

include in his instructions to the jury for it to consider, any mitigating circumstances or aggravating circumstances 
otherwise authorized by law and any of the following statutory aggravating circumstances which may be supported 
by the evidence: 
(1) The offense of murder, rape, armed robbery, or kidnapping was committed by a person with a prior record of 
conviction for a capital felony; 
(2) The offense of murder, rape, armed robbery, or kidnapping was committed while the offender was engaged in the 
commission of another capital felony or aggravated battery, or the offense of murder was committed while the 
offender was engaged in the commission of burglary in any degree or arson in the first degree; 
(3) The offender, by his act of murder, armed robbery, or kidnapping, knowingly created a great risk of death to more 
than one person in a public place by means of a weapon or device which would normally be hazardous to the lives of 
more than one person; 
(4) The offender committed the offense of murder for himself or another, for the purpose of receiving money or any 
other thing of monetary value; 
(5) The murder of a judicial officer, former judicial officer, district attorney or solicitor-general, or former district 
attorney, solicitor, or solicitor-general was committed during or because of the exercise of his or her official duties; 
(6) The offender caused or directed another to commit murder or committed murder as an agent or employee of 
another person; 
(7) The offense of murder, rape, armed robbery, or kidnapping was outrageously or wantonly vile, horrible, or 
inhuman in that it involved torture, depravity of mind, or an aggravated battery to the victim; 
(8) The offense of murder was committed against any peace officer, corrections employee, or firefighter while 
engaged in the performance of his official duties; 
(9) The offense of murder was committed by a person in, or who has escaped from, the lawful custody of a peace 
officer or place of lawful confinement; 
(10) The murder was committed for the purpose of avoiding, interfering with, or preventing a lawful arrest or custody 
in a place of lawful confinement, of himself or another; or 
(11) The offense of murder, rape, or kidnapping was committed by a person previously convicted of rape, aggravated 
sodomy, aggravated child molestation, or aggravated sexual battery. 
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 Mandatory appeal: Georgia’s system instituted a mandatory appeal of the conviction and 
death sentence to the state Supreme Court. This eliminated the possibility that an ineffective 
defense attorney would determine that appeal was unnecessary or otherwise fail to appeal.  

 Proportionality review at the Georgia Supreme Court: The Georgia Supreme Court had to 
decide if the death sentence was fitting or was otherwise arbitrary, disproportionate, or in 
some other way inconsistent with the decisions made in other Georgia death penalty cases.  

 “Special expedited direct” review by the Georgia Supreme Court: This was supposed to 
ensure that the appeal would not be held up in the Georgia Supreme Court’s docket, and 
would be reviewed in an expedited manner. 

 

b. Florida’s Statutory Scheme in Proffitt: A Weighing System30  
 

Florida’s scheme was for the most part similar to Georgia’s scheme, but differed in three aspects.  
Florida’s system was seen as hewing closest to the ALI’s Model Penal Code, in that it requires the 
sentencers to weigh specific mitigating factors against aggravating factors in order to make its 
decision. 
 

 Explicit Mitigating Factors and Weighing Requirement: Florida’s death penalty system 
provided juries with a list of explicit mitigating factors, and required the jury to find and 
weigh the mitigating factors against the aggravating factors.31  Hence, it is called a 
“weighing system.” 

                                                               
30 Proffitt v. Florida, 428 U.S. 242 (1976). Florida’s statutory death penalty sentencing scheme was later found 
unconstitutional by the U.S. Supreme Court in Hitchcock v. Dugger, 481 U.S. 393 (1987), because it prevented 
sentencers from considering mitigating factors that were not on the statute’s list. The statute has since been amended. 
31 Florida’s aggravating factors as of today. Fla. Stat. § 921.141(5):  
(5)  Aggravating circumstances. --Aggravating circumstances shall be limited to the following: 
   (a) The capital felony was committed by a person previously convicted of a felony and under sentence of 

imprisonment or placed on community control or on felony probation. 
   (b) The defendant was previously convicted of another capital felony or of a felony involving the use or threat of 

violence to the person. 
   (c) The defendant knowingly created a great risk of death to many persons. 
   (d) The capital felony was committed while the defendant was engaged, or was an accomplice, in the commission of, 

or an attempt to commit, or flight after committing or attempting to commit, any: robbery; sexual battery; aggravated 
child abuse; abuse of an elderly person or disabled adult resulting in great bodily harm, permanent disability, or 
permanent disfigurement; arson; burglary; kidnapping; aircraft piracy; or unlawful throwing, placing, or discharging 
of a destructive device or bomb. 

   (e) The capital felony was committed for the purpose of avoiding or preventing a lawful arrest or effecting an escape 
from custody. 

   (f) The capital felony was committed for pecuniary gain. 
   (g) The capital felony was committed to disrupt or hinder the lawful exercise of any governmental function or the 

enforcement of laws. 
   (h) The capital felony was especially heinous, atrocious, or cruel. 
   (i) The capital felony was a homicide and was committed in a cold, calculated, and premeditated manner without any 

pretense of moral or legal justification. 
   (j) The victim of the capital felony was a law enforcement officer engaged in the performance of his or her official 

duties. 
   (k) The victim of the capital felony was an elected or appointed public official engaged in the performance of his or 

her official duties if the motive for the capital felony was related, in whole or in part, to the victim's official capacity. 
   (l) The victim of the capital felony was a person less than 12 years of age. 
   (m) The victim of the capital felony was particularly vulnerable due to advanced age or disability, or because the 

defendant stood in a position of familial or custodial authority over the victim. 
   (n) The capital felony was committed by a criminal gang member, as defined in s. 874.03. 
   (o) The capital felony was committed by a person designated as a sexual predator pursuant to s. 775.21 or a person 

previously designated as a sexual predator who had the sexual predator designation removed. 
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 Trial judge override: Perhaps the most important difference, the Florida statute empowered 
the trial judge to override the jury’s sentence, effectively making the jury’s decision a 
recommendation. If the judge overrode the jury’s recommendation, the judge had to explain 
his/her reasoning in a written opinion that would independently reweigh the aggravating 
factors against the mitigating factors. This would then be subject to appellate review. Under 
Florida law, if the jury recommended life but the judge imposed a death sentence, “the facts 
suggesting a sentence of death should be so clear and convincing that virtually no reasonable 
person could differ.”    

 No mandatory proportionality review: While there was also mandatory appellate review in 
the Florida system, it did not lay out a requirement for a specific proportionality review of the 
death penalty sentence as Georgia did. However, “the opinion observed…that ‘meaningful 
appellate review’ was made possible by the requirement that the trial judge justify the 
imposition of a death sentence with written findings, and further observed that the Supreme 
Court of Florida had indicated that death sentences would be reviewed to ensure that they are 
consistent with the sentences imposed in similar cases.”32   

 
c. Texas’s Current33Statutory Scheme: A Different Animal 

 
While Georgia and Florida cut close to the Model Penal Code recommendation for a death penalty 
scheme, Texas – as is often its wont as the “Lone Star State” – chose an entirely different route.  

                                                                                                                                                                                                                  
   (p) The capital felony was committed by a person subject to an injunction issued pursuant to s. 741.30 or s. 784.046, 

or a foreign protection order accorded full faith and credit pursuant to s. 741.315, and was committed against the 
petitioner who obtained the injunction or protection order or any spouse, child, sibling, or parent of the petitioner. 

 
Florida’s statutory mitigating factors as of today. Fla. Stat. § 921.141(6): 
(6)  Mitigating circumstances. --Mitigating circumstances shall be the following: 
   (a) The defendant has no significant history of prior criminal activity. 

(b) The capital felony was committed while the defendant was under the influence of extreme mental or emotional 
disturbance. 
(c) The victim was a participant in the defendant’s conduct or consented to the act. 
(d) The defendant was an accomplice in the capital felony committed by another person and his or her participation 
was relatively minor. 
(e) The defendant acted under extreme duress or under the substantial domination of another person. 
(f) The capacity of the defendant to appreciate the criminality of his or her conduct or to conform his or her conduct 
to the requirements of law was substantially impaired. 
(g) The age of the defendant at the time of the crime. 
(h) The existence of any other factors in the defendant’s background that would mitigate against imposition of the 
death penalty. 

32 Pulley v. Harris, at 56 (Stevens, J., concurring), describing Florida statute as presented in Proffitt v. Florida. 
33 The original three-part test in Texas’ post-Furman death penalty statute, which was under review and found to be 
Constitutional in the 1976 Jurek case, was later held unconstitutional by the U.S. Supreme Court in Abdul-Kabir v. 
Quarterman, 550 U.S. 233 (2007) and replaced by the current Texas statute – Tex. Code Crim. Proc. art. 37.071 
(effective September 1, 2009). The revised Texas statute is included in the main text of this chapter. The following is the 
original, post-Furman test that was at issue in the Jurek case: 1) Was the conduct of the defendant that caused the death 
of the deceased committed deliberately and with reasonable expectation that the death of the deceased or another would 
result? 2) Is there a probability that the defendant would commit criminal acts of violence that would constitute a 
continuing threat to society? and 3) If raised by the evidence, was the conduct of the defendant in killing the deceased 
unreasonable in response to the provocation, if any, by the deceased? As one quickly realizes, questions one and three 
will nearly always already be answered at the trial stage, which meant that the determination of future propensity to 
commit a crime was often the sole determinant in death sentencing decisions. In the Abdul-Kabir case, the defendant at 
sentencing introduced evidence of childhood neglect and abandonment, as well as neurological damage.  Since that 
evidence could cause a sentencing jury to answer “yes” to question two, and there was no jury instruction explaining to 
them how to also consider the mitigating effects of this same evidence, the Supreme Court reversed the sentence in 
Abdul-Kabir and following this decision, Texas revised its statute as described below, reflecting the current Texas death 
penalty statute. 
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 Legislative Narrowing of the Class of Cases: Rather than fulfilling the Court’s requirement 

to narrow the class of cases at the sentencing phase through the finding of aggravating 
factors, Texas took a different route. It limited the definition of “capital murder” to five 
situations (the number has now expanded to nine).34 This met the Court’s narrowing 
requirement, as it meant that juries would reach the death penalty sentencing phase in a 
smaller number of murder cases than they had previously (or than they would in Georgia or 
Florida). It also meant, however, that there was no explicit list of aggravating or mitigating 
factors to be consulted at any time during the trial.  
 

 A Three-Part Sentencing Test: 
 If the defendant is found guilty at the trial stage, the sentencing stage commences. At the 

sentencing stage, if the judge or jury is to impose the death sentence, it must answer three 
questions -- the first and last in the affirmative, and the second in the negative. Otherwise, 
the sentence is life in prison.  
 The first question is whether there exists a probability that the defendant would 

commit criminal acts of violence in the future that would constitute a “continuing 
threat to society.” “Society” in this instance includes both inside and outside of prison; 
thus, a defendant who would constitute a threat to people inside of prison, such as 
correctional officers or other inmates, is eligible for the death penalty. 

 The second question is whether, taking into consideration the circumstances of the 
offense, the defendant’s character and background, and the personal moral culpability 
of the defendant, there exist sufficient mitigating circumstances to warrant a sentence 
of life imprisonment rather than a death sentence. 

 If the person was convicted as a party in a joint offense, the third question asked is 
whether the defendant actually caused the death of the deceased, or, if s/he did not 

                                                               
34 Tex. Penal Code § 19.03(a). Capital Murder: 
(a) A person commits an offense if the person commits murder as defined under Section 19.02(b)(1) and: 

(1) the person murders a peace officer or fireman who is acting in the lawful discharge of an official duty and who the 
person knows is a peace officer or fireman; 
(2) the person intentionally commits the murder in the course of committing or attempting to commit kidnapping, 
burglary, robbery, aggravated sexual assault, arson, obstruction or retaliation, or terroristic threat under Section 
22.07(a)(1), (3), (4), (5), or (6); 
(3) the person commits the murder for remuneration or the promise of remuneration or employs another to commit 
the murder for remuneration or the promise of remuneration; 

   (4) the person commits the murder while escaping or attempting to escape from a penal institution; 
   (5) the person, while incarcerated in a penal institution, murders another: 
      (A) who is employed in the operation of the penal institution; or 
      (B) with the intent to establish, maintain, or participate in a combination or in the profits of a combination; 
   (6) the person: 
      (A) while incarcerated for an offense under this section or Section 19.02, murders another; or 
      (B) while serving a sentence of life imprisonment or a term of 99 years for an offense under Section 20.04, 
      22.021, or 29.03, murders another; 
   (7) the person murders more than one person: 
      (A) during the same criminal transaction; or 
      (B) during different criminal transactions but the murders are committed pursuant to the same scheme or course 
      of conduct; 
   (8) the person murders an individual under 10 years of age; or 
   (9) the person murders another person in retaliation for or on account of the service or status of the other person as a 
   judge or justice of the supreme court, the court of criminal appeals, a court of appeals, a district court, a criminal 
   district court, a constitutional county court, a statutory county court, a justice court, or a municipal court.  
(b) An offense under this section is a capital felony. 
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actually cause the death of the deceased, was the act intended to kill the deceased, or 
had the defendant “anticipated” that a human life would be taken? 

 
 No proportionality review: While there is mandatory appeal in the Texas statutory scheme, 

there is no mandatory proportionality review.35  
 

B. Arbitrariness Post-Woodson 
 

The ensuing thirty years of capital punishment jurisprudence can in some ways be read as the U.S. 
Supreme Court’s continuing struggle to balance the necessities of uniformity in procedure and 
application of the death penalty, on the one hand, and individualized discretion, on the other. This 
struggle resulted in three general lines of cases: 1) cases in which the Court relies on legal process 
and standards to reduce discriminatory, malevolent or irrational uses of discretion, which is 
especially true in the guilt phase and/or “narrowing” phase (the section of the trial that narrows the 
class of defendants who are eligible for the death penalty, this can take place in either the guilt or 
sentencing part of the trial), 2) cases in which the Court requires broad discretion for sentencers to 
make holistic, individualized determinations about whether defendants’ culpability, character and 
record necessitate the ultimate penalty and 3) cases in which the Court limits sentencing discretion 
by categorically rejecting the use of the death penalty for certain offenses or groups of offenders.  
 
 
IV. Discussion 
 

A. What, then, constitutes an arbitrary decision in the American death penalty regime? 
 
After reading Woodson, and then reviewing the systems the Supreme Court eventually deemed 
constitutional, we can ask again: What exactly makes a sentencing decision arbitrary, and did the 
U.S. Supreme Court succeed in limiting arbitrariness in U.S. death penalty cases? The Furman case 
had forced all stakeholders to analyze this question, as arbitrariness could mean any number of things 
and could stem from any number of places in the judicial system. Where the Supreme Court chose to 
direct reform is worthy of note, and it may be equally useful to study what it did not change as to 
study what it did.  
 

1. Four Procedural Areas where the Risk of Arbitrariness could be Limited 
 

When the Court sought to limit the risk of arbitrariness in capital cases, it could limit that risk in one 
or more of four areas: 1) the legislature’s definition of capital offenses, 2) the prosecutor’s decision 
to charge a capital offense, 3) the sentencer’s determination to impose the death penalty, 4) the 
appellate court’s review of the sentencer’s choice of a death sentence.   
 
In the five 1976 Death Penalty Cases, the Court decided to ratchet up the standards for legislative 
definitions of the crime and appellate review. In general, legislation either directly narrowed the 
number of death-eligible types of homicide or mandated a system where the sentencer was required 
to find at least one aggravating factor. At the same time, the Court neither limited the prosecutor’s 
discretion, nor did it truly limit the sentencer’s determination to impose the death penalty; later cases 
would reaffirm the sentencers’ traditionally broad discretion to apply the death penalty or not once an 
aggravating factor had been found (though later cases also emphasized the importance of considering 
the full range of mitigating factors). 

                                                               
35 For a discussion of proportionality review and analysis in various jurisdictions, see Chapter 8. 
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2. Three Different Conceptions of Arbitrariness, Discretion (and its abuse), and Mercy 

 
Many may question this decision by the Court in the 1976 cases, or at least wonder upon what 
theoretical and legal grounds the Justices based their decisions. During oral argument in the Woodson 
case, the petitioners, the state attorneys-general and Solicitor-General Bork sparred over the 
Constitutional and legal differences, if any, that existed between different conceptions of 
arbitrariness and its place in the various parts of the system. These conceptions were roughly 
analyzed as a) misused discretion, b) discretionary mercy, and c) the arbitrariness inherent in any 
human legal system. 
 

a. Abuse of Discretion by Judicial Actors 
 

First, there was the problem of abuse of discretion by judicial actors of all types (prosecutors, judges, 
and juries), perhaps motivated by personal feelings of ill will, bias toward a particular defendant or 
type of defendant,36 or other reasons. This, the States claimed, had been rectified in their new 
legislation narrowing the categories of death-eligible offenses – and if it hadn’t, they believed that 
increases in due process protections could eliminate it. With its Woodson decision, the Court made it 
clear that what it required was a narrowing of discretion (as in Proffitt, Gregg, or Jurek), but not a 
wholesale elimination of the potential for discretionary action, whether for the benefit or detriment of 
the defendant. The key was “that the jury’s discretion is suitably directed and limited so as to 
minimize the risk of wholly arbitrary and capricious action.”37 
 

b. Discretionary Mercy 
 

Second, there was a debate about whether acts of discretionary mercy by judicial actors should be 
allowed in the justice system. The state systems were full of potential for these “random acts of 
kindness.” Prosecutors could decide not to seek the death penalty even when it was legally permitted. 
Sentencers (both judges and juries) could simply decide not to impose the death penalty, even if the 
facts of the case warranted it, and there was always the power of the governor to pardon or commute 
a death penalty sentence. 
  
The petitioners, in oral argument, asserted that even prosecutorial discretion at the beginning of the 
case and gubernatorial pardon discretion at the end made the system unduly arbitrary under Furman.  
The States, in general, unsure of what Furman meant, tried to claim that any meaningful discretion in 
this area had also been eliminated. Few foresaw that the Court would continually hold that discretion 
in sentencing tailored to the individual defendant was not only positive, but constitutionally required.  
A few of the States argued that any mercy shown to a particular defendant could only be seen as a 
positive thing. Perhaps most persuasive in this regard was Solicitor-General Bork, who argued that 
the “possibility of mercy” in the abstract could not be claimed to be a negative to those who did not 
receive mercy. It appears that his argument was almost completely accepted by the majority of the 
Court in Woodson.38 
  
Bork’s reasoning was confirmed in Gregg, et al, and was actually expanded going forward, as the 
sentencing stages now require a thorough, individualized examination of the defendant, with very 

                                                               
36 In particular, it was argued that the number of African Americans and other people of color who received the death 
penalty was irrationally high and disproportionate, and that abuse of discretion by judicial actors at various stages of the 
proceedings was at fault for causing this problem. 
37 Gregg v. Georgia, at 189, referring to the holding of Furman v. Georgia. 
38 Woodson v. North Carolina, Oral Argument.  
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relaxed evidentiary rules that attempt to allow the sentencer the most complete picture of the 
defendant possible. A personalized, individualized examination of the defendant combined with very 
little review of jury decisions (provided they find an aggravating factor) means that juries, strongly 
limited in what they can hear and consider in the guilt phase, are set free to punish or pardon as they 
see fit in the sentencing phase, with little review save for various state requirements mandating a 
finding of aggravating factors. The affirmation of the power of the prosecutor, sentencer, and 
governor to show mercy also effectively closed off systemic arguments claiming that statistical 
variations in death penalty application was per se arbitrary or unconstitutional without demonstrating 
prejudice to the specific defendant.39 
  

c. Arbitrariness Inherent in Any Human Legal System 
 

Finally, the third type of arbitrariness discussed was the fact that discretion as applied by human, 
fallible actors within the legal system will always result in a certain amount of inconsistency. The 
states and Federal government claimed that this was putting the system on trial, and that a finding 
that the capital punishment system was unconstitutionally arbitrary would be finding the entire 
system of criminal justice unconstitutional. The Petitioners argued that this was not the case, that the 
Court should rule that “death is different,” that what was “good enough” for regular criminal justice 
was not good enough when courts were applying the ultimate sanction.40 
 
Justice White, in Pulley v Harris, settled this dispute by quoting intervening Court precedent: “Any 
capital sentencing scheme may occasionally produce aberrational outcomes. Such inconsistencies are 
a far cry from the major systemic defects identified in Furman. As we have acknowledged in the 
past, ‘there can be ‘no perfect procedure for deciding in which cases governmental authority should 
be used to impose death.’”41 
   
The Court’s determinations on these issues have meant that challenges to the arbitrariness of any 
particular decision normally require evidence of arbitrary action by judicial actors in the defendant’s 
specific case, and that statistical arguments about a systemic arbitrariness are difficult, if not 
impossible to make.42   
 

                                                               
39 McCleskey v. Kemp, 481 U.S. 279, 307 (1987). “In Gregg, the Court confronted the argument that ‘the opportunities 
for discretionary action that are inherent in the processing of any murder case under Georgia law,’ . . . , specifically the 
opportunities for discretionary leniency, rendered the capital sentences imposed arbitrary and capricious. We rejected this 
contention: 
‘The existence of these discretionary stages is not determinative of the issues before us. At each of these stages an actor 
in the criminal justice system makes a decision which may remove a defendant from consideration as a candidate for the 
death penalty. Furman, in contrast, dealt with the decision to impose the death sentence on a specific individual who had 
been convicted of a capital offense. Nothing in any of our cases suggests that the decision to afford an individual 
defendant mercy violates the Constitution. Furman held only that, in order to minimize the risk that the death penalty 
would be imposed on a capriciously selected group of offenders, the decision to impose it had to be guided by standards 
so that the sentencing authority would focus on the particularized circumstances of the crime and the defendant.’” 
40 McCleskey v. Kemp, at 307.  
41 Pulley v. Harris, at 54 (1984) (Stevens, J., concurring), quoting Zant v. Stephens, 462 U.S. 862, 884 (1983), quoting 

Lockett v. Ohio. 
42 United States v. Quinones, 205 F. Supp. 2d 256 (S.D.N.Y. 2002). 
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B. Gauging the Success of the Court’s Endeavor to Properly Balance Discretion and Constraints to 
Curb Arbitrariness without Eliminating Mercy 
 
Despite the time and effort spent on this, few are satisfied with the result.  
  

 Are decisions now any less arbitrary? While the Court required that death penalty systems 
narrow the application of the death penalty, studies of the California system over the past 
decades paint a slightly different picture, if they can be deemed representative. In California, 
eighty-four percent of first degree murders are still death-eligible, with eleven percent of 
those death-eligible sentenced to death. Moreover, of more than 700 defendants sentenced to 
death in California since 1976, only thirteen have been executed, leaving nearly 700 on death 
row. This is a common phenomenon – the average amount of time spent on death row is 
twelve years, as it normally takes that long for all possible appeals to be exhausted.43  
 

 Death penalty judgments have a very high rate of reversals. Professor Liebman of 
Columbia University completed a major statistical study of modern American capital appeals 
in his empirical study, A Broken System. Research began in 1991 at the request of Senator 
Joseph F. Biden, then Chairman of the Senate Judiciary Committee. The researchers 
examined over 4,578 of the 5,760 death sentences imposed in the United States from 1973 
through 1995. Overall, between 1973 and 1995, sixty-eight percent of all death sentences 
were overturned due to serious, reversible error. Of this sixty-eight percent, courts found that 
the defendants deserved a sentence less than death in eighty-two percent of the cases. Seven 
percent of the individuals whose death sentences were reversed due to serious error were held 
to be actually innocent of the crimes for which they were sentenced to death.44  
 
These high rates of reversal due to serious error are not endemic to a specific jurisdiction; 
rather, high error rates are prevalent in every state that has a death penalty. Due to the high 
rate of error and the relatively few executions, Professor Liebman observed that the “death 
penalty system [is] collapsing under the weight of its own mistakes” and that courts 
“inevitably must fail to catch and correct some amount of the error that has flooded the 
system.” Liebman found that four factors contribute to eighty percent of the serious error at 
the post-conviction stage: “[E]gregiously incompetent lawyering”; prosecutorial or police 
misconduct, including withholding exculpatory evidence; improper jury instructions; and 
judge or juror bias.45 
 

 Response to the Liebman study. Jay Aronson and Simon Cole note, however, that “While 
studies like this greatly advanced wrongful conviction scholarship, they remained vulnerable 
to several epistemological critiques, most notably (1) subjectivity in the choice and 
description of cases; (2) the irony that innocence claims depended on the same kind of 
evidence that was often cited as a primary cause of wrongful convictions--another person’s 
confession, the implication of another person, a state official’s declaration, and “subsequent 
scholarly judgment” (i.e., expertise); and (3) the lack of evidence to prove factual innocence 
(that the convicted individual was not the perpetrator of the crime) as opposed to legal 
innocence (that the convicted individual may or may not have been the perpetrator of the 

                                                               
43 Statistics available at http://www.deathpenaltyinfo.org/FactSheet.pdf. 
44 Statistics from the executive summary of Benjamin Liebman, A Broken System, available at 
http://www2.law.columbia.edu/instructionalservices/liebman/liebman_final.pdf. 
45 Joshua Herman, Comment: Death Denies Due Process: Evaluating Due Process Challenges to the Federal Death 
Penalty Act, 53 DePaul L. Rev. 1777, 1792 (2004) (summarizing Professor Liebman’s study).  
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crime, but he is not legally convictable for the offense because of a constitutional or 
procedural error).”46 

 
Hugo Bedau points out that both sides in the death penalty debate continue to claim the 
high ground. Hugo Bedau, renowned death penalty scholar, has written that “[c]andid 
observation more than thirty years after the rulings in Gregg and its allied cases leads 
unerringly to the conclusion that the attempt to bring efficiency and fairness into death 
penalty sentencing by means of the statutory measures enacted into law by legislatures and 
the rulings of state and federal appellate courts in the aftermath of Gregg has turned out to 
be…an embarrassing failure.”  
 
But Bedau also points out that “[Supporters] of the death penalty take a very different stance.  
They will be glad that the holdings of Gregg confirmed their belief of the constitutionality of 
the death penalty per se...What we have as a result of these rulings is a form of creeping 
abolition: piecemeal abolition by the courts, but not the legislatures (although New Jersey, 
New Mexico, and Illinois have now outlawed the death penalty), and half-hearted abolition 
by judges whose efforts to narrow the death penalty constantly verge on outright failure.”47 
 

 A number of retired Supreme Court Judges have been more critical of death penalty 
jurisprudence after retirement than when they were on the bench. In a recent speech, 
Justice Sandra Day O’Connor noted: “After 20 years on the high court, I have to acknowledge 
that serious questions are being raised about whether the death penalty is being fairly 
administered in this country.”48  
 
And in 1991, Justice Powell, after retiring from the Court was asked whether he would 
change his vote on any particular case. He answered, “Yes, McCleskey v. Kemp.”  
McCleskey was a 5-4 Supreme Court decision denying the claim that the death penalty is 
applied arbitrarily in regard to race (chief among the defendant’s claims in that case was that 
the race of the victim unfairly determines how often the death penalty is used). This claim had 
been supported by a well-respected statistical survey, but the divided Court held that arbitrary 
decision-making could not be found in McCleskey’s own case, and that general statistical 
analysis of arbitrariness present in the judicial system as a whole was not conclusive of 
arbitrariness in a particular case. But Powell went further than simply regretting his deciding 
vote in McCleskey:  

◦ Reporter: “Do you mean you would now accept the argument from statistics?” 

◦ Justice Powell: “No, I would vote the other way in any capital case.” 

◦ Reporter: “In any capital case?” 

◦ Justice Powell: “Yes … I have come to think that capital punishment should be 
abolished.”49 
 

                                                               
46 Jay D. Aronson & Simon A. Cole, Science and the Death Penalty: DNA, Innocence, and the Debate over Capital 
Punishment in the United States, 34 Law & Soc. Inquiry 603, 608 (2009). 
47 Death Penalty Stories, at 167.  
48 Then-Supreme Court Justice Sandra Day O’Connor, Speech given at a meeting of the Minnesota Women Lawyers in 
Minneapolis, Minnesota, July, 2001. 
49 Former Supreme Court Justice Lewis F. Powell, Jr., in John C. Jeffries, Jr., Justice Lewis F. Powell, Jr. 451 (1994) 
(conversation recorded for biography). 
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V. Questions  
 
1. Why did the Supreme Court believe that mandatory death sentences were in violation of the 

Eighth Amendment? Do you agree? Why or why not? Do you think the Court should have used 
the same reasoning if judges were the sole triers of law, fact, and sentencing determinations? 
 

2. Why did the Court maintain that using a mandatory death sentence in death penalty cases, and 
not giving juries discretion, could actually make decisions more arbitrary? Do any similar 
phenomena exist in the Chinese judicial system, even though China does not have a jury system? 
 

3. In death penalty cases, why does the Court require individualized sentencing? What is the 
appropriate balance between individualized sentencing and uniformity of sentencing? 
 

4. What different ways can one interpret the legal maxim, “treat like cases alike,” and how does the 
U.S. Supreme Court’s allowance for the possibility of “mercy” affect this? A time-honored, 
gestalt test of the “arbitrariness” present in any particular case is to ask whether similarly situated 
defendants and circumstances are treated similarly; or, whether like cases are treated alike. 
Indeed, the family members of the victims in the Li Chang Kui case seemed to intuit this test 
when they called for the death penalty with immediate execution for Li Chang Kui because Yao 
Jia Xin had received that same sentence—the implication being, of course, that the facts in Li’s 
case were at least as severe as Yao’s, if not more so. What possible responses to the victim’s 
family in the Li Chang Kui case could one construct based on the above reasoning of the U.S. 
Supreme Court? Is there any argument, under Chinese law, that a judge might offer a type of 
“mercy” to defendants? What are the outer bounds of this mercy? 
 

5. At what point is analysis of the “level of arbitrariness” an indictment of a legal system in 
general? At sentencing, well-meaning, superlative judges may differ on how to weigh intangible 
factors like contrition, malice, or culpability. Try as one might, these determinations are 
subjective, but perhaps rightfully so—few would want a computer making a decision about one’s 
level of contrition (that is, if one was uncertain that the computer’s analysis would favor oneself). 
But these subjective determinations are often heavily dependent on “objective” factual 
determinations that are themselves extraordinarily dependent on the quality, professionalism, and 
diligence of the lawyers, prosecutors, and investigators who compile and argue a case. Cases 
almost identical in factual type may be shockingly different in terms of factual veracity—in other 
words, certain facts may be more or less contested, certain witnesses more or less believable.  
Moreover, the men and women who make up the legal bar and justice organs, even at their best, 
are still subject to their own limitations and biases, which may mean that certain types of 
defendants end up in court more often than others, not because they are any more culpable, but 
because they simply possess an amalgam of characteristics prone to be noticed and acted on by 
prosecutors and police. 
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VI. Another Type of Arbitrariness? DNA, the Exonerated, and the Innocent 
 

The 1976 Death Penalty Cases and their progeny seem, impliedly, to stand for the proposition that 
the death penalty in the U.S. would never have been deemed unconstitutional in itself for reasons of 
arbitrary application, especially when one considers the Supreme Court’s statement that challenges to 
the system’s “aberrational outcomes” were rejected because “there can be no perfect procedure.”  
Indeed, there has been no successful challenge to the death penalty system as a whole since the 
Death Penalty cases were decided. The past thirty-five years have seen the Court continually adjust 
the basic tenets of the Gregg case, revising the components necessary to achieve a constitutional 
“narrowing of the class of death-eligible cases,” and honing the list of procedures and considerations 
that are constitutionally required to ensure procedural fairness. Conversely, however, there has been a 
slow movement by the Court to eliminate the death penalty, substantively, for nearly all crimes 
against the person that do not result in death.  
 
However, the sharp rise in exonerations based on DNA evidence (and the high probability that at 
least some of those exonerated were both legally and factually innocent) has raised the possibility 
that the application of the death penalty could be considered so arbitrary as to be unconstitutional. 
One federal district court relied on the number of exonerations to hold the Federal Death Penalty Act 
unconstitutional. In United States v. Quinones,50 the Southern District of New York held the Act 
unconstitutional on substantive and procedural due process grounds because of the frequency with 
which innocent people are sentenced to death (Gregg had been decided for the most part under the 
Eighth Amendment’s “cruel and unusual punishment” provision, not on due process grounds). 
  

In brief, the Court [finds] that the best available evidence indicates that, on the one 
hand, innocent people are sentenced to death with materially greater frequency than 
was previously supposed and that, on the other hand, convincing proof of their 
innocence often does not emerge until long after their convictions. It is therefore fully 
foreseeable that in enforcing the death penalty, a meaningful number of innocent 
people will be executed who otherwise would eventually be able to prove their 
innocence. It follows that implementation of the Federal Death Penalty Act not only 
deprives innocent people of a significant opportunity to prove their innocence, and 
thereby violates procedural due process, but also creates an undue risk of executing 
innocent people, and thereby violates substantive due process. 
  

The Southern District also mentioned that executing a person convicted of a capital offense 
arbitrarily eliminates the possibility of later exoneration based on DNA evidence of factual 
innocence. 
 
The decision was reversed on appeal by the Second Circuit Court of Appeals, however, on the 
ground that the Supreme Court has long been aware of the argument that innocents were being 
executed and had never found the death penalty unconstitutional for that reason.   
 
Commentary on Quinones and the Rise of DNA Exonerations 
 
Even though Quinones was overturned on appeal, there is no denying the impact that DNA 
exonerations have had in U.S. legal circles and society writ large. As one commentator put it, 
  

                                                               
50 United States v. Quinones, 205 F. Supp. 2d 256, 257 (S.D.N.Y. 2002) (rev’d). 
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The DNA-driven death row exonerations, though few in number, lend credibility to 
all the death row exonerations, even those generated by means other than DNA, by 
definitively shattering the air of inconceivability that previously had shrouded the idea 
of a post-Gregg wrongful capital conviction…51 
 

This has meant that the death penalty system has come under scrutiny it has not faced since at least 
the aforementioned McCleskey case challenged racial bias within the system.  
 

For almost all of the post-conviction DNA exonerations, innocence arguments were 
rejected, or not even put forward, before the appearance of the DNA evidence. 
Without DNA, innocence was indiscernible. This is an important finding because it 
demonstrates that normal legal mechanisms were incapable of detecting innocence in 
these (now indisputable) innocence cases... Thus, for DNA exonerations, it is more 
difficult to argue that “the system worked,” and, in capital cases, it is more difficult to 
argue that the system would have stopped the execution had DNA evidence not been 
developed. [As Professor Liebman has stated], “It is this sense of insecurity in the face 
of an only infrequently and arbitrarily--but, when it occurs, infallibly--revealed truth 
about … our institutions’ weaknesses that DNA most forcibly instills, and that, in 
turn, most powerfully motivates our national doubts about the current application of 
the death penalty.”52 

 
And yet, is DNA exoneration a clear argument for the failure of the system? Numerous scholars 
aren’t so sure. DNA evidence is still “evidence,” susceptible to the same use and misuse as many 
other types of evidence. 
 
DNA also presents other challenges, as outlined below: 
 

Furthermore, as DNA testing is increasingly used going forward, Bedau has pointed 
out that the call for moratoria based on revelations of innocence may potentially 
backfire by allowing death penalty proponents to claim that the system has been 
“repaired.”  
 
Professor Zimring of the University of California - Berkeley has also noted that in the 
courts, greater attention to innocence has coexisted with strenuous--and contradictory-
-efforts, such as the Anti-Terrorism and Effective Death Penalty Act of 1996, “to 
remove the obstacles to executions by strict enforcement of procedural defaults.” 
Inculpatory uses of DNA evidence are indeed becoming increasingly difficult to 
challenge, and courts are coming under increasing pressure to essentially anoint all 
DNA evidence as truthful and discourage inquiries into potential problems with the 
evidence.53  

 
Regardless of the way the use of DNA evidence in death penalty trials ultimately cuts, there is no 
denying the effect that DNA exonerations have had on the public. Public support for the death 
penalty, while still over sixty percent, is at its lowest levels in thirty years. Three states, New Jersey, 
New Mexico, and Illinois have now abolished the death penalty, and many other states have issued 
legislative or judicial moratoria on using it.  
 
                                                               
51 Aronson & Cole, at 611. 
52 Id. at 614. 
53 Id. at 618. 
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One of the United States’ most distinguished jurists, Judge Guido Calabresi, sums up the current 
place of DNA evidence and exonerations in the U.S. death penalty debate: 

 
Eighty-four years ago, Judge Learned Hand observed that “[o]ur procedure has been 
always haunted by the ghost of the innocent man convicted,” but posited, 
optimistically, that “[i]t is an unreal dream.” Today, with the advance of forensic DNA 
technology, our desire to join Learned Hand’s optimism has given way to the reality 
of wrongful convictions--a reality which challenges us to reaffirm our commitment to 
the principle that the innocent should be freed.54 

 

                                                               
54 McKithen v. Brown, 481 F.3d 89, 91 (2nd Cir. 2007).  
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