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Introduction 
 

I. Topic and Case Background 
 

A. Guiding Questions Regarding Standards of Proof 
 
The topic of standards of proof is vast, and can span many different aspects of trial and 
sentencing practice and procedure. This chapter attempts to accomplish two objectives: First, it 
will outline the minimum constitutional standards on evidence and elements of the crime that 
must be met in order to sentence a defendant to death—i.e., What evidentiary elements of a 
capital offense must be proven, to what degree of certainty, at what stage, and by whom? 
Second, it will present the reader with three very different capital punishment sentencing 
mechanisms that have all passed constitutional muster. In so doing, it will consider the efficacy 
and fairness of the various procedures and standards used to guide the sentencing decision.  
 
This subject is, in some ways, the apogee of the modern American death penalty jurisprudence 
project. The Gregg line of cases ended the Furman-induced moratorium on the death penalty 
with the understanding that death penalty process could be constitutionally “rationalized” to 
select for the “worst of the worst” cases within reasonable bounds. As we shall see, this faith in 
the ability to construct procedures that obviate arbitrariness has been tested in the areas of 
standards of proof and rules of evidence. Endless fine-tuning by courts may have led to some 
progress in “rationalizing” death penalty decisions, but courts have also been compelled to 
acknowledge along the way that, “[u]nlike the guilt determination, the sentencing function is 
inherently moral and normative, not factual,”1 and that whether it is possible to construct a 
sentencing rubric that can state with objective certainty which of the “worst of the worst” 
deserve death, and which do not, is a matter of considerable debate.  
 
This conclusion, that sentencing is “inherently moral and normative,” is especially evident in the 
decision to take someone’s life, where the sentencing decision requires a wholly different 
calculus than the process to determine guilt. With this in mind, and to appreciate the complexity 
of sentencing in death penalty cases, consider the following summary of California legislation 
and case law answering the question of whether or not the federal Constitution requires 
unanimity among jurors in the determination of aggravating and mitigating factors in capital 
sentencing, after the defendant has already been convicted and determined death-eligible based 
on a finding of one or more required statutory “special circumstances.” It is important to 
remember that California uses the terms “aggravating” and “mitigating” exclusively in the 
sentencing stage, after the defendant has already been convicted, and that there has already been 
                                                 
1 People v. Jenkins, 997 P.2d 1044, 1054 (Cal. 2000). 
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a process, based on requirements, which California calls “special circumstances” in which the 
defendant has been determined death-eligible. As you read this, it may be helpful to consider 
how these sentencing guidelines would or should be changed if applied to judges rather than 
jurors.                 
 

An example under California law:   
Penalty as determined by relative weight of aggravating and mitigating 
circumstances -- Unanimity 
 
A jury in a capital or death penalty case is not required to agree unanimously or 
achieve unanimity regarding the existence of aggravating factors or circumstances; 
unanimity is required only as to the appropriate penalty. In other words, unanimity 
by the jury on the aggravating factors is not required in order to impose the death 
sentence. Jury unanimity on foundational matters, such as belief beyond a reasonable 
doubt that a capital defendant committed a prior violent act, is not required. As long 
as the jury in a capital prosecution unanimously agrees that death is the appropriate 
penalty, each juror may individually decide each question relevant to the penalty 
decision. The strict requirements of jury unanimity [on the existence of aggravating 
circumstances or that the aggravating circumstances outweigh the mitigating] [are] 
not suited to capital sentencing, since the jury’s task in assessing the appropriate 
penalty in a capital case is an essentially normative one in which the jury applies its 
own moral standards to the aggravating and mitigating evidence. 
  
Because the sentencing function, unlike the determination of guilt, is inherently 
moral and normative, not factual, nothing in the Federal Constitution requires the 
jury to unanimously find the existence of an aggravating factor before considering 
it.2 The Federal Constitution does not require the penalty phase jury’s unanimous 
agreement on the existence of aggravating circumstances, neither does the Federal 
Constitution require the jury at the penalty phase of a capital case to agree 
unanimously on which aggravating circumstances exist, nor does it require the 
penalty phase jury in a capital case to agree unanimously that a particular 
aggravating circumstance exists. Penalty phase juries are not constitutionally 
required to unanimously agree on which factor it finds in aggravation; indeed, 
neither the state nor the Federal Constitution require that a jury must unanimously 
agree on the presence of particular aggravating factors or circumstances. More 
specifically, the Eighth and 14th Amendments do not require that a jury in the 
penalty trial of a capital case must unanimously find the existence of aggravating 
factors. Stated differently, in the penalty trial of a capital case, the failure to require 
that the jury must unanimously find the aggravating circumstances true beyond a 
reasonable doubt, to find unanimously and beyond a reasonable doubt that the 
aggravating circumstances outweigh the mitigating circumstances, or to require a 

                                                 
2 Since California law already requires juror unanimity on at least one or more of the critical “special 
circumstance(s)” necessary for determining death penalty eligibility, see Cal. Penal Code § 190.4 and jury 
instruction CALCRIM 700 (Special Circumstances), this statement is correct. In California, “special circumstances” 
are the functional equivalent of the necessary capital eligibility determination factors that are referred to as 
“aggravating factors” or “capital elements,” etc., in other jurisdictions.   
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unanimous finding beyond a reasonable doubt that death is the appropriate penalty 
does not violate the Fifth, Eighth, or 14th Amendment guarantees of due process and 
a reliable penalty determination.3 

 
As one can infer from the amount of complexity and legal rigor present in a “simple” question of 
whether a capital sentencing jury has to be unanimous on aggravating and mitigating 
circumstances in the ultimate penalty phase, the topic of standards of proof in death penalty cases 
is far too broad to be covered comprehensively in one chapter. Understanding that limitation, we 
will focus on one recent, critical constitutional development in this area: whatever the 
complexity or sophistication of a jurisdiction’s sentencing procedures and standards of proof, 
and regardless of the amount of freedom we wish to give sentencers to solemnly and holistically 
determine whether a death-eligible defendant truly deserves to die, these attributes do not obviate 
the need for a jury to first follow rigorous, robust process to first find the defendant guilty 
beyond a reasonable doubt on each and every element of the crime that would make him or her 
eligible for death in the first place. Standards or processes that confuse the distinct roles of 
determining death penalty eligibility and the penalty selection decision—or bootstrap findings 
relevant only to the eligibility determination into punishment proceedings with lower standards 
of proof—may well be unconstitutional.   
 

B. The two basic stages of a criminal trial and the rules that govern them 
 
Most U.S. criminal trials separate the determination of guilt or innocence and sentencing stages 
of the proceedings: if a jury returns a verdict of guilt, only after such a verdict is issued may the 
sentencing proceedings begin, in which case a judge normally assumes sentencing responsibility. 
For various structural, historical, and theoretical reasons, the procedural and evidentiary rules 
governing standards of proof in the guilt-determination stage (when defendants are presumed 
innocent) are often far more strict than in the sentencing stage. Guilt stage proceedings use these 
relatively rigid evidentiary and procedural rules to focus the trier of fact on the incident itself and 
the question of the defendant’s role in that incident rather than on the particular character or 
background of the defendant, or indeed, the character, background, or feelings of the victim and 
his family.4 Contrariwise, sentencing proceedings will allow, or even require, the sentencer to 
take a far more comprehensive view of the defendant’s act in the context of the defendant’s past 
actions and background, and to base this view on evidence that would be considered 
inadmissible under the rigorous rules of evidence that apply during the determination of guilt or 
innocence.  
 
In a traditional non-capital trial, then, the guilt stage of the trial is restricted by a number of 
formal rules of evidence and procedure that have developed over the course of American 
jurisprudential history. The defendant is presumed innocent. The defendant has a right to a trial 
by jury, unless s/he waives that right and opts for a trial by judge or a guilty plea and no trial. 
Particularly important to this chapter is the doctrine that the prosecution bears the burden of 
proving all elements of the offense beyond a reasonable doubt, “elements” being defined as any 
facts set out by the legislature or common law jurisprudential requirements that the prosecution 

                                                 
3 22 Cal. Jur. 3d Criminal Law: Post-Trial Proceedings—Trial Court § 120 (2012).  
4 For more discussion of the reason for this bifurcation and for the rigidity of evidentiary standards at trial, see 
Chapter 2 - Bifurcated Trials: Eligibility and Selection Decisions in Capital Cases). 
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must prove to a jury beyond a reasonable doubt before a defendant may be found guilty of a 
crime with which s/he is charged. Only then is s/he eligible for any punishment within the range 
set by the legislature for that particular offense, up to and including the maximum punishment.5 
It does not matter how the legislature or courts choose to label those facts that would allow for a 
higher maximum sentence than normally allowed for a charged offense (for instance, as 
“elements” of an offense or as “aggravating factors”) – it is the function, not the name of these 
facts that matters. Therefore, if a finding of a given fact increases the maximum punishment for a 
crime, it is an element of that crime, regardless of what it is called. The defendant must be given 
proper notice of the offense with which he is charged, and therefore, each required element of the 
offense must be set forth, by the prosecution, reasonably in advance of trial; each element must 
then be proven by the prosecution to a jury beyond a reasonable doubt before a defendant can be 
found guilty of that crime at trial, when the rules of evidence also apply to their fullest extent.6 
 
The traditional non-capital sentencing hearing, however, is fundamentally different from a trial. 
It normally takes place without a jury present. It permits evidence that is not admissible to prove 
guilt, because it would have been considered irrelevant to the issue of guilt, insufficiently 
reliable, more prejudicial than probative on the issue of guilt, or due to other insufficiencies, 
under the rules and constitutional requirements for evidence at trial on the issue of guilt. At a 
sentencing hearing, there is no presumption of innocence. Facts determined for sentencing in 
non-capital cases may be decided by the “preponderance of the evidence” standard, which is 
much more lax than the “beyond a reasonable doubt” standard necessary to convict a defendant.   
 

C. The jury’s traditional role in capital cases  
 
Unlike most criminal proceedings, however, United States death penalty proceedings have often 
granted the jury a role in both the guilt determination and in sentencing (regardless of whether 
the particular jurisdiction required a bifurcated trial at that time or not). Up until the year before 
Furman, the U.S. Supreme Court had held that the jury had almost complete discretion to 
determine both guilt and sentence in death penalty proceedings, and it even permitted states to 
allow or require that both guilt and penalty be determined in one proceeding, if they so desired.  
 
Recall from Chapter 2 that Gregg and its progeny required that death penalty systems 
accomplish two goals: they must, first, “narrow the class” of death-eligible crimes in order to 
limit arbitrary application of the death penalty, and second, allow “broad discretion” to consider 
the specific situation of the individual defendant in the sentencing decision. Remember also that 
the Supreme Court prefers to outline broad constitutional maxims and then allow states great 
latitude to meet those requirements as each state sees fit. This led to the different death penalty 
regimes discussed in Chapter 2. Finally, recall the central problem highlighted in that chapter: 
that although the Court has mandated two “determinations” (a death eligibility finding and a 
decision to in fact impose a death sentence) that roughly correspond with its Gregg requirements, 
these determinations do not necessarily correspond with the two parts of the bifurcated trial, and 
states have placed elements of the sentencing determination (especially the finding of 

                                                 
5 United States v. Booker, 543 U.S. 220, 230-34 (2005). 
6 “If a State makes an increase in a defendant’s authorized punishment contingent on the finding of a fact, that 
fact--no matter how the State labels it--must be found by a jury beyond a reasonable doubt.” Ring v. Arizona, 536 
U.S. 584, 602 (2002). 
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aggravating and mitigating factors) in different parts of the trial, both in the guilt and sentencing 
phase. 
  
The problems caused by this variation are perhaps most evident in the realm of standards of 
proof, where each jurisdiction has adopted complex and very different rules, aggravating and 
mitigating standards, and burdens of production and persuasion (in other words, burdens and 
standards of proof) to guide the sentencer in determining whether death is the appropriate 
punishment for a particular crime and individual defendant. Over the past forty years, many of 
the states’ systems for determining and weighing aggravating and mitigating factors have been 
called into question by defendants, and considerable confusion has arisen in this area of the law. 
As we will see, this confusion often stems from the fact that many state systems, while ostensibly 
satisfying the Gregg requirements, may have begun to conflict with the general procedural and 
evidentiary protections rooted in American jurisprudence and discussed at the beginning of this 
chapter. These protections are owed to all criminal defendants, whether or not they are facing 
capital punishment.  
 
That conflict, in essence, is the problem addressed by this chapter: the Supreme Court developed 
what it considered a constitutionally sufficient legal cure for the problems of arbitrary capital 
sentencing decisions. But that curative legal mechanism does not exist in a vacuum, and it must 
be administered in concert with other fundamental rights owed defendants, or else it runs the risk 
of undermining the efforts of the Court to make the system less arbitrary and fundamentally fair 
to all.  
   

D. The Ring case and the problem of defining whether aggravating factors (or their 
equivalents) necessary to the determination of capital eligibility are elements of the crime 
or sentencing tools  

 
In the Tuilaepa v. California7 case (mentioned in Chapter 2), Justice Kennedy summarized what 
is now the law on aggravating factors in death penalty cases, that “[t]he aggravating 
circumstance may be contained in the definition of the crime or in a separate sentencing factor 
(or in both).” The practical result of this decision has been that while some states “narrowed” the 
class of death-eligible offenses in the trial stage, and “individualized the punishment” in the 
sentencing stage, other states placed the majority of their Gregg-fulfilling requirements (those 
which allow a sentence of death to be considered) in the sentencing section and left the guilt 
determination stage alone.8 
 
In 2002, the Court decided Ring v. Arizona9 – a case which, on its face, was not about 
“standards” as much as it was about the Sixth Amendment right to a jury trial. Ring ruled, 
however, that juries, not judges (unless the defendant has opted for a bench trial – where one 
judge is the factfinder), undertake “the factfinding necessary”10 to determine the existence of an 
aggravating factor allowing a defendant to be put to death, beyond a reasonable doubt, and 
exposed the fact that both the federal system and many state death penalty systems, in attempting 

                                                 
7 Tuilaepa v. California, 512 U.S. 967, 972 (1994). 
8 Some states, such as California, did both. California’s scheme will be discussed below.  

9 Ring v. Arizona, 536 U.S. 584 (2002). 
10 Id. at 609. 
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to meet Gregg’s requirements, may have strayed from some of the most basic protections in the 
common law criminal justice system.  
  
In the wake of the Ring decision (discussed at length below), nearly every jurisdiction that 
retained the death penalty had to review its procedures and standards, many states eliminated 
systems allowing judges to overturn juries to make the ultimate sentencing decision (a change 
that was not required by the Ring decision), a few state supreme courts ruled their state’s 
procedures to be unconstitutional as written, and gallons of ink were spilled in the legal 
academy.11 Many jurisdictions modeled their systems after the Model Penal Code (“the MPC”), 
a “model law” first developed in 1962 by the American Law Institute that was dedicated to 
standardizing penal codes across U.S. jurisdictions.12 The MPC can be seen as an attempt to 
help state legislatures identify “best practices” in regards to criminal codes, but does not have 
legal force on its own unless adopted officially by specific jurisdictions. Ironically, many of the 
systems that were seen to have made the most positive efforts to eradicate arbitrariness, going 
well beyond minimum requirements (like the federal system) and were closest to the Model 
Penal Code’s recommended system, ended up in the greatest danger of being held 
unconstitutional, as they had left most of the aggravating factor determinations for the sentencing 
stage of the trial, and the law of many states had allowed judges the ultimate power to determine 
the presence and/or weight of aggravating and mitigating factors, even in cases where the 
defendant had exercised her/his right to a jury trial.  
 
As you read through Ex parte Waldrop (the Supreme Court of Alabama’s consideration of the 
extent to which its state death penalty legal scheme met the Ring standard), you are encouraged 
to pay attention to the following questions regarding standards of proof, procedure and evidence 
in death penalty cases.  
 

1. Is there one solitary burden of proof that must be met for aggravating factors? If not, how 
does the burden change depending on what “phase” a trial is in? Do you agree with the 
Alabama Supreme Court’s logic when it distinguishes between the finding of facts 
supporting the existence of an aggravating factor (susceptible to the “beyond a reasonable 
doubt” or “preponderance of the evidence” standard) and the weighing of various factors 
as, not a guilt decision, but a sentencing decision (that is, a moral determination less 
susceptible to a quantum of proof)? 

 
2. Does Alabama’s retention of a “jury recommendation” (the jury’s non-binding sentencing 

decision in Alabama capital cases), and of the right of judicial override of a jury’s 
sentencing decision, satisfy the Ring requirements? Regardless of this, do you think these 
attributes move Alabama’s system closer or farther away from the intent of Gregg?  

 
 

                                                 
11 Casey Laffey, Note: The Death Penalty and the Sixth Amendment: How Will the System Look After Ring v. 
Arizona?, 77 St. John's L. Rev. 371, 382-91 (2003). Available at: http://scholarship.law.stjohns.edu/lawreview/ 
vol77/iss2/6. 
12 Russell Dean Covey, Exorcizing Wechsler’s Ghost: The Influence of the Model Penal Code on Death Penalty 
Sentencing Jurisprudence, 31 Hastings Const. L.Q. 189, 208 (2004). Available at 
http://www.hastingsconlawquarterly.org/archives/V31/I3/covey.pdf.  
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II.  Case and Analysis 
 
Ex parte Waldrop, 859 So.2d 1181 (Ala. 2002) (Supreme Court of Alabama). 
 

A. Case Facts  
 
The petitioner, Bobby Wayne Waldrop, was convicted of three counts of capital 
murder: two counts of murder made capital because it was committed during a 
robbery in the first degree, and one count of murder made capital because two or 
more persons were murdered by one act or pursuant to one scheme or course of 
conduct…this Court granted Waldrop’s petition for certiorari review to determine 
whether the trial court’s sentencing order stated sufficient reasons for overriding 
the jury’s recommendation of life imprisonment without the possibility of parole, 
as required by this Court… On June 24, 2002, the United States Supreme Court 
issued its decision in Ring v. Arizona. This Court then ordered the parties to 
submit supplemental briefs addressing the impact of Ring. . .  
 
Facts and Procedural History  
 
The evidence at trial revealed the following. Waldrop and his wife, Clara, resided 
with Waldrop’s grandparents, Sherrell Prestridge and Irene Prestridge. Sherrell 
had heart and hip problems and had difficulty walking. Irene was bedridden, 
blind, and suffered from diabetes. Because of the Prestridges’ numerous medical 
problems, the living room of their house had been converted into a bedroom with 
two hospital beds. Testimony at trial indicated that Waldrop knew that his 
grandmother and grandfather received Social Security checks before the third day 
of each month. 
 
Between 10:30 a.m. and 2:00 p.m. on April 5, 1998, Waldrop and Clara left the 
Prestridges’ house and checked into a hotel in Anniston. That same day, Waldrop 
and Clara pawned Sherrell’s lawn mower and Waldrop smoked an undetermined 
amount of crack cocaine. Later that evening, Waldrop and Clara returned to the 
Prestridges’ house. Testimony at trial indicated that Waldrop was not high on 
crack cocaine when he and Clara returned to the house. While Waldrop was in his 
grandparents’ bedroom, Waldrop and Sherrell began arguing over money. In a 
statement Waldrop made to the police, which was introduced at trial, Waldrop 
stated: 
 
“I went into the kitchen and got the knife and [came] back. [Sherrell] pushed me 
and he saw the knife and that’s when I [swung] the knife at his throat and he 
started to bleed from the throat real bad. [Sherrell] was at the foot of the bed and I 
started to stab him and I had the knife in my left hand and I cut myself in the 
hand. I got on top of him [on] the floor and started to choke him, and he wouldn’t 
stop breathing, so I cut a little more on both sides of his neck. It was [too] late. I 
stuck the knife into his back and I figured it would hit his lungs and he’d stop 
breathing. I just wanted to finish what I started. It looked like he was suffering.” 
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Sherrell suffered 43 stab wounds to his head, neck, back, and chest; he died as a 
result of his injuries.  
 
Waldrop’s grandmother, Irene, had been lying in her bed in the same room while 
Waldrop attacked his grandfather. She heard Waldrop kill her husband, and she 
was screaming throughout the incident. After he killed Sherrell, Waldrop 
instructed Clara to kill Irene. Clara cut and stabbed Irene twice. Waldrop then 
took the knife from Clara. Testimony at trial indicated that Irene told Waldrop 
that she loved him before he placed a pillow over her face and stabbed her in the 
chest, throat, and shoulders until she died. Irene suffered a total of 38 stab and cut 
wounds. Waldrop and Clara took Sherrell’s wallet, and they left to buy drugs, 
ultimately driving to Georgia where they were apprehended. 
 
Waldrop was charged with two counts of murder made capital because the murder 
was committed during a robbery in the first degree and one count of murder made 
capital because two or more persons were murdered by one act or pursuant to one 
scheme or course of conduct. At trial, the jury found Waldrop guilty of all three 
counts. Subsequently, the trial court conducted a sentencing hearing pursuant to 
[Alabama law]. After the sentencing hearing, the jury, by a vote of 10-2, 
recommended that Waldrop be sentenced to life imprisonment without the 
possibility of parole. Circuit Judge Dale Segrest overrode the jury’s 
recommendation and sentenced Waldrop to death. 
 
Waldrop appealed to the Court of Criminal Appeals, which, on June 30, 2000, 
remanded the case for the trial court to reweigh the mitigating circumstances and 
the aggravating circumstances and to issue a new sentencing order. The trial court 
complied and issued a revised sentencing order, again sentencing Waldrop to 
death. 
 
On return to remand, the Court of Criminal Appeals noted: 
 
“Our review of the record indicates that the trial court found the existence of two 
statutory aggravating circumstances in Waldrop’s case: (1) that the murders were 
committed during the course of a robbery in the first degree, and (2) that the 
murders were especially heinous, atrocious, or cruel when compared to other 
capital offenses. The trial court found the existence of two statutory mitigating 
circumstances: (1) that Waldrop had no significant history of prior criminal 
activity, and (2) that Waldrop was 19 years old at the time of the offenses. The 
trial court did not find the existence of any nonstatutory mitigating 
circumstances.” 
 
On return to remand, the Court of Criminal Appeals unanimously affirmed 
Waldrop's conviction and sentence.13 

                                                 
13 Ex parte Waldrop, 859 So.2d 1181, 1184-86 (Ala. 2002). 
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B. The Court’s Reasoning  
 

1. Where the necessary capital aggravating factor is identical to an element of first-degree 
murder found beyond a reasonable doubt by a jury in its verdict of guilt, the verdict of 
guilt itself is sufficient to expose the defendant to a death sentence, without a 
redetermination of the factor by a jury in a separate proceeding. 

 
The Alabama Supreme Court first engages in a discussion of the U.S. Supreme Court’s Ring case 
and what it means for Alabama law. It is a good summary of what occurred in that case and we 
will let the Alabama Supreme Court explain Ring itself. We choose this approach here because 
the Waldrop court’s discussion of Ring is a good example of the functioning of the common law, 
and the ways in which judges and lawyers engage in a process of distilling the law from a case 
and distinguishing the facts of that case from the case at hand. What makes this somewhat 
difficult is that we hear the Alabama Court’s understanding of what the Supreme Court’s 
decision in Ring means for the case before it, but, of course, what we would really like to see is 
what the U.S. Supreme Court thinks about the Alabama Supreme Court’s decision in Waldrop. 
We do not have the U.S. Supreme Court’s analysis of Waldrop, however, because the Supreme 
Court denied Waldrop’s petition for certiorari and therefore never heard this case or addressed it 
directly. While this act (of denying a petition for certiorari) by the Supreme Court often means 
that it did not take serious issue with the Alabama Court’s judgment, this type of inference about 
the Court’s attitude is not always the reason for its declining to hear a case. Moreover, even if the 
Supreme Court did not take issue with the Alabama Court’s judgment, this does not necessarily 
imply that the Supreme Court would agree with the state court’s reasoning. Thus, it is important 
for lawyers and scholars to engage with the Alabama Court’s judgment directly, not only in its 
result but in terms of the significance of its logical analysis. 
     

Waldrop claims that the United States Supreme Court’s opinions in Ring v. 
Arizona and Apprendi v. New Jersey14 mandate that any factual determination 
required for imposition of the death penalty must be made by the jury, not by the 
trial court.15 
 
In Apprendi, the Supreme Court held that “other than the fact of a prior 
conviction, any fact that increases the penalty for a crime beyond the prescribed 
statutory maximum must be submitted to a jury, and proved beyond a reasonable 
doubt.” In Ring v. Arizona, the Supreme Court tested this principle against 
Arizona’s death-penalty scheme. The defendant in that case, Ring, was convicted 
of felony murder for a murder that occurred in the course of a robbery: 
 
“Under Arizona law, Ring could not be sentenced to death, the statutory 
maximum penalty for first-degree murder, unless further findings were made. The 
State’s first-degree murder statute prescribes that the offense ‘is punishable by 
death or life imprisonment…’ … [T]he judge who presided at trial [is] to ‘conduct 
a separate sentencing hearing to determine the existence or nonexistence of 
[certain enumerated] circumstances ... for the purpose of determining the sentence 

                                                 
14 Apprendi v. New Jersey, 530 U.S. 466 (2000). 
15 “Trial court,” in this context, refers to the judge, as opposed to the jury. 
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to be imposed.’ The statute further instructs: ‘The hearing shall be conducted 
before the court alone. The court alone shall make all factual determinations 
required by this section or the constitution of the United States or this state.’ 
 
“At the conclusion of the sentencing hearing, the judge is to determine the 
presence or absence of the enumerated ‘aggravating circumstances’ and any 
‘mitigating circumstances.’ The State’s law authorizes the judge to sentence the 
defendant to death only if there is at least one aggravating circumstance and ‘there 
are no mitigating circumstances sufficiently substantial to call for leniency.’”  
 
The trial court had held a sentencing hearing, in which it heard evidence not 
previously heard by the jury, including the testimony of one of Ring’s 
accomplices. After the hearing, the trial court rendered a special verdict in which 
it found that Ring had shot and killed the victim. It also determined that two 
aggravating circumstances existed: (1) that “Ring committed the offense in 
expectation of receiving something of ‘pecuniary value,’” and (2) that “the 
offense was committed ‘in an especially heinous, cruel or depraved manner.’” 
After determining that the mitigating circumstance in the case—Ring’s “minimal” 
criminal record--did not call for leniency, the trial court sentenced Ring to death.  
 
On appeal, Ring claimed that, under Apprendi, the trial court in his case could not 
determine the existence of facts that could elevate his possible punishment to 
death. The State of Arizona, on the other hand, argued that Ring’s sentence did 
not run afoul of Apprendi because “Ring was convicted of first-degree murder, for 
which Arizona law specifies ‘death or life imprisonment’ as the only sentencing 
options ... Ring was therefore sentenced within the range of punishment 
authorized by the jury verdict.” The Supreme Court held, however, that the 
relevant inquiry in such a situation “‘is one not of form, but of effect.’”   
 
“In effect, ‘the required finding [of an aggravated circumstance] exposed [Ring] 
to a greater punishment than that authorized by the jury’s guilty verdict.’ The 
Arizona first-degree murder statute ‘authorizes a maximum penalty of death only 
in a formal sense,’ for it explicitly cross-references the statutory provision 
requiring the finding of an aggravating circumstance before imposition of the 
death penalty.”  
 
… Furthermore, “because Arizona’s enumerated aggravating factors operate as 
‘the functional equivalent of an element of a greater offense,’” the Sixth 
Amendment required those factors to be found by a jury. Because the trial judge, 
and not the jury, undertook the “factfinding necessary” to put Ring to death, the 
Supreme Court reversed the judgment of the Arizona Supreme Court…  
 
Waldrop argues that under Alabama law a defendant cannot be sentenced to death 
unless, after an initial finding that the defendant is guilty of a capital offense, 
there is a second finding: (1) that at least one statutory aggravating circumstance 
exists, and (2) that the aggravating circumstances outweigh the mitigating 
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circumstances. Those determinations, Waldrop argues, are factual findings that 
under Ring must be made by the jury and not the trial court…16 
 

The Alabama Supreme Court disagreed with Waldrop’s claim, however, and went about 
distinguishing Alabama’s system from the Arizona system ruled unconstitutional in Ring. First, 
while the Alabama Court acknowledged that Alabama law also required that at least one 
statutory aggravating circumstance must exist in order for a defendant to be found guilty of a 
capital crime, the Alabama legislature had defined many homicide statues to include a capital 
aggravating factor within the definition of the offenses themselves: “For example, the capital 
offenses of intentional murder during a rape, intentional murder during a robbery, intentional 
murder during a burglary, and intentional murder during a kidnapping, parallel the aggravating 
circumstance that ‘the capital offense was committed while the defendant was engaged ... [in a] 
rape, robbery, burglary or kidnapping.’” This has the effect of putting at least part of the 
Gregg-required “narrowing of the class of death-eligible offenses” in the guilt-determination 
stage of the trial, and also puts the defendant and her lawyer on notice that the prosecution may 
seek the death penalty in that case. 
 
The Alabama Supreme Court concluded that in the Waldrop case, because the jury had found 
Waldrop guilty of two counts of murder during a robbery in the first degree, there had been a 
jury finding beyond a reasonable doubt at the guilt-determination stage that matched the 
statutory aggravating circumstance of committing a capital offense while engaged in the 
commission of a robbery. Alabama’s law, and the U.S. Constitution, require that only one 
aggravating circumstance must exist and be determined by a jury beyond a reasonable doubt in 
order to impose a sentence of death. 
   
The key for the Alabama Court, therefore, was that “the findings reflected in the jury’s verdict 
alone exposed Waldrop to a range of punishment that had as its maximum the death penalty. 
This is all Ring and Apprendi require.” 

 
2. Analysis of Waldrop’s Remaining Claims 

  
Waldrop also raised the legal claims in his appeal that: 1) only a jury can weigh the aggravating 
and mitigating factors at sentencing, and 2) the jury must determine that aggravating factors 
outweigh mitigating factors “beyond a reasonable doubt.” 
 
In addition to his unsuccessful argument addressed above, that a jury must find the existence of a 
capital aggravating factor beyond a reasonable doubt in a separate proceeding even if it was 
already found as part of the verdict of guilt, Waldrop also argued that new Supreme Court 
precedent required that a jury, and not the trial court, determine whether the aggravating 
circumstances outweigh the mitigating circumstances in death penalty sentencing, and that it 
must make this finding as well beyond a reasonable doubt. Indeed, before Ring, of the nine 
states that allowed judges to make the final determination of death, four immediately changed 
their system under such an assumption, suggested by Justice O’Connor in her dissent in Ring.17 

                                                 
16 Ex parte Waldrop, at 1186-87. 
17 Ring v. Arizona, 536 U.S. 584 (2002) (O’Connor, J., dissenting). For a listing of the states that allowed some type 
of judicial sentencing at the time of Ring, and a record of those that have changed their system and those that have 
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Waldrop’s lawyer argued that weighing aggravating and mitigating factors was also a “finding of 
fact” that Ring would require to be handled by a jury, and, therefore, that such a “finding of fact” 
must be held to a “beyond a reasonable doubt” standard, like other facts required for a verdict of 
guilt. The Alabama Court disagreed with this argument, noting that the weighing of aggravating 
and mitigating factors is quite different from finding factual elements that establish guilt or a 
higher-than-maximum penalty, and quoting past U.S. Supreme Court decisions that had held that 
“sentencing decisions rest on a far-reaching inquiry into countless facts and circumstances and 
not on the type of proof of particular elements that returning a conviction does.”18  
 

Contrary to Waldrop’s argument, the weighing process is not a factual 
determination. In fact, the relative “weight” of aggravating circumstances and 
mitigating circumstances is not susceptible to any quantum of proof. As the 
United States Court of Appeals for the Eleventh Circuit19 noted, “While the 
existence of an aggravating or mitigating circumstance is a fact susceptible to 
proof under a reasonable doubt or preponderance standard ... the relative weight is 
not.” This is because weighing the aggravating circumstances and the mitigating 
circumstances is a process in which “the sentencer determines whether a 
defendant eligible for the death penalty should in fact receive that sentence.” 
Moreover, the Supreme Court has held that the sentencer in a capital case need 
not even be instructed as to how to weigh particular facts when making a 
sentencing decision. See Harris v. Alabama, 513 U.S. 504, 512 (1995) (rejecting 
“the notion that ‘a specific method for balancing mitigating and aggravating 
factors in a capital sentencing proceeding is constitutionally required’” and 
holding that “the Constitution does not require a State to ascribe any specific 
weight to particular factors, either in aggravation or mitigation, to be considered 
by the sentencer”). 
 
Thus, the weighing process is not a factual determination or an element of an 
offense; instead, it is a moral or legal judgment that takes into account a 
theoretically limitless set of facts and that cannot be reduced to a scientific 
formula or the discovery of a discrete, observable datum…  
 
…The United States Court of Appeals for the Eleventh Circuit … [has held] that 
“aggravating and mitigating circumstances are not facts or elements of the crime. 
Rather, they channel and restrict the sentencer’s discretion in a structured way 
after guilt has been fixed.” Furthermore, in addressing the defendant’s claim that 
the State must prove beyond a reasonable doubt that the aggravating 
circumstances outweighed the mitigating circumstances, the court stated that the 
defendant’s argument “seriously confuses proof of facts and the weighing of facts 
in sentencing. While the existence of an aggravating or mitigating circumstance is 

                                                                                                                                                             
not, see the Death Penalty Information Center’s section on Ring v. Arizona, available at 
http://www.deathpenaltyinfo.org/us-supreme-court-ring-v-arizona. 
18 Zant v. Stephens, 462 U.S. 862, 902 (1983) (Rehnquist, J., concurring), in Waldrop, at 1189. 
19 The Eleventh Circuit is the federal appellate court district within which Alabama is geographically located, and, 
therefore, it creates binding precedent within Alabama on questions of federal law and constitutional interpretation, 
and is subject to reversal on matters of federal law only by the U.S. Supreme Court itself. 
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a fact susceptible to proof under a reasonable doubt or preponderance standard, 
the relative weight is not. The process of weighing circumstances is a matter for 
judge and jury, and, unlike facts, is not susceptible to proof by either party.” 
 
. . . 
 
Thus, the determination whether the aggravating circumstances outweigh the 
mitigating circumstances is not a finding of fact or an element of the offense. 
Consequently, Ring and Apprendi do not require that a jury weigh the aggravating 
circumstances and the mitigating circumstances.”20 
 

The Alabama courts here show themselves to be unwilling to go further in micromanaging the 
actual decision of the sentencer (although other jurisdictions, in this and other circumstances, do 
go further in guiding sentencing decisions, and it is possible for a defendant to have a 
jurisdiction’s capital aggravating factor stricken if it is held to be unconstitutionally vague, as 
discussed in Tuilaepa). This is consistent with the minimum requirements of the dual objectives 
of post-Furman death penalty jurisprudence. Standards of evidence and proof must be sufficient 
to “narrow the class” of death-eligible defendants –to ensure that only “the worst of the worst” 
are even eligible for the death penalty, but after that, they should allow the sentencer wide 
discretion to make the ultimate decision. This policy seems to implicitly recognize the profound 
difficulty of rationalizing the final steps in the decision of whether someone receives a sentence 
of death or life.  
 
C. The Court’s Holding 
 
The Supreme Court of Alabama then went on to rule that there is nothing unconstitutional about 
judges making the ultimate sentencing decision in death penalty cases even when this involves 
overruling the sentence chosen by the jury in its recommendation, provided that the facts 
underlying at least one aggravating factor had been found by a jury beyond a reasonable doubt. 
Because Alabama law required the existence of only one aggravating circumstance in order for a 
defendant to be sentenced to death, and the jury in this case had already found beyond a 
reasonable doubt the existence of the aggravating circumstance that the murders were committed 
while Waldrop was engaged in the commission of a robbery, there is no Ring or Apprendi 
problem with a death sentence in this case, because there is no constitutional right under the 
Sixth Amendment to have a jury make sentencing determinations. The fact that the trial judge in 
Waldrop found an additional aggravating factor – that the murders were “especially heinous, 
atrocious, or cruel” – “is a factor that has application only in weighing the mitigating 
circumstances and the aggravating circumstances, a process that we [the Alabama Supreme 
Court] held earlier is not an ‘element” of the offense’, and therefore this weighing process can be 
performed by a judge rather than a jury. 
 
However, although the U.S. Supreme Court held that the Eighth Amendment does not require 
states to define the weight the sentencing judge must accord an advisory jury verdict (with 
respect to sentencing),21 Alabama law does guard against an arbitrary and capricious sentencing 
                                                 
20 Ex parte Waldrop, at 1189-90. 
21 Harris v. Alabama, 513 U.S. 504, 512 (1995). 
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decision by the judge (which would also violate the Fourteenth Amendment). It does this by 
requiring that “‘the whole catalog of aggravating circumstances must outweigh mitigating 
circumstances before a trial court may opt to impose the death penalty by overriding the jury’s 
recommendation’ of life imprisonment.”22 Alabama’s capital sentencing statutes required that 
the trial judge make specific written findings regarding the existence or nonexistence of each 
aggravating and mitigating circumstance offered by the parties, and that in doing this the judge 
must consider the jury’s recommendation of life in prison without parole. Combining and 
restating these provisions of statutory law as its own unified constitutional jurisprudence in Ex 
parte Taylor, the Alabama Supreme Court stated: “we conclude that the trial judge must state 
specific reasons for giving the jury’s recommendation the consideration he gave it.”23 
 
In the Waldrop case, the state district court judge who presided at trial had failed to state his 
specific reasons for giving the jury’s recommendation the consideration he gave it, but since he 
was no longer an acting judge, the case could not be remanded to him, and the Alabama Supreme 
Court decided to make the finding itself, which is highly unusual for an appellate court.    
 
The Alabama Supreme Court then conducted its own determination of whether the aggravating 
circumstances outweighed the mitigating circumstances in the Waldrop case. It first reviewed the 
facts of the case. It reviewed its own definition of the “especially heinous, atrocious, or cruel” 
homicide as being “conscienceless or pitiless” and unnecessarily torturous to the victim. It then 
reviewed the facts in other, similar, death penalty murder cases that had been considered 
“especially heinous, atrocious, or cruel”. These cases involved evidence such as: one victim 
being stabbed and being present while a close relative was attacked or killed; victims suffering 
greatly before dying; and victims enduring repeated efforts by defendants to kill them by 
strangulation or stabbing. The Alabama Supreme Court then made its own determination that the 
record in Waldrop, by comparison with other murder cases, supported the lower court’s finding 
of the existence of the aggravating factor that the murders were especially heinous, atrocious, or 
cruel. 
 
Having determined that the lower court decisions regarding both of the aggravating factors it 
found were supported by the record, the Alabama Supreme Court moved on to assess whether 
the two aggravating factors in the case outweighed the mitigating factors of Waldrop’s age 
(nineteen years old at the time of the murders) and lack of a criminal history. The Court found 
that those mitigating factors “pale[d] in comparison to the aggravating circumstances, especially 
in light of the brutal nature of the crime”, and thus held that the trial court gave the mitigating 
circumstances the correct weight. 
 
Finally, the Alabama Supreme Court upheld the lower appellate court’s finding that after careful 
review of the entire record in the case, there was: 
 

no evidence that the sentence was imposed under the influence of passion, 
prejudice, or any other arbitrary factor. We conclude that the findings and 
conclusions of the trial court are abundantly supported by the evidence. We have 
independently weighed the aggravating circumstances against the statutory and 

                                                 
22 Ex parte Waldrop, at 1191, quoting Ex parte Jones, 456 So.2d 380, 382 (Ala. 1984). 
23 Ex parte Taylor, 808 So.2d 1215, 1219 (Ala. 2001). 
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nonstatutory mitigating circumstances, and we concur in the trial court’s 
judgment that death is the appropriate sentence in this case. Considering the 
crimes committed by Waldrop, we find that the sentence of death is neither 
excessive nor disproportionate to the penalty imposed in similar cases. 
 

1. The Alabama Supreme Court Justice’s Concurrence 
 

In addition to the judgment of the court, which is the majority opinion and therefore the law of 
the case, another justice of the Alabama Supreme Court, Justice Stuart, wrote an additional 
opinion (a concurrence), agreeing with the judgment but offering his own reasons for doing so. 
Stuart’s concurrence offers his own interpretation of the impact of Ring on death penalty law: he 
believes that confusion about the impact of Ring exists because Alabama law gives “more due 
process” than is required by the Constitution. As you read, note the manner in which he reads 
U.S. Supreme Court precedent, and consider whether his opinion makes legal and normative 
sense.  
 

STUART, Justice (concurring specially). 
. . . 
 
Unlike the Arizona capital-sentencing scheme, which creates the substantive 
offense of capital murder only after a jury convicts a defendant of first-degree 
murder and the trial court -- without the jury -- makes certain findings that elevate 
the murder to a capital offense, the Alabama statutory scheme defines the 
substantive offenses of capital murder in [an Alabama statute governing the 
definitions of various types of murder, critical elements of which are determined 
in the trial stage]. That statute identifies certain intentional murders that, when 
committed in conjunction with certain aggravating factors, are considered by the 
people of this State to be so reprehensible that if a jury finds a defendant guilty 
beyond a reasonable doubt of one of those offenses, the maximum punishment the 
defendant can receive based on the jury’s guilt-phase verdict is death. For 
example, the Alabama Legislature has determined that the act of “murder when 
the victim is less than fourteen years of age” is a capital offense and that the 
maximum authorized punishment for a defendant convicted of that offense is 
death. Thus, a jury finding a defendant guilty beyond a reasonable doubt of 
capital murder, makes a finding that the defendant is guilty not only of murder but 
also of an aggravating factor (i.e., the victim was less than fourteen years old) that 
increases the maximum statutorily prescribed punishment for the offense to death. 
The jury’s verdict during the guilt phase in a capital trial meets the procedural 
mandates of Apprendi and Ring, and establishes that the maximum statutorily 
prescribed punishment for the capital offense is death. 
  
In his special concurrence in Ring, Justice Scalia stated: 
 
“What today’s decision says is that the jury must find the existence of the fact that 
an aggravating factor existed. Those States that leave the ultimate life-or-death 
decision to the judge may continue to do so -- by requiring a prior jury finding of 
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[an] aggravating factor in the sentencing phase or, more simply, by placing the 
aggravating- factor determination (where it logically belongs anyway) in the guilt 
phase.” 
 
Alabama’s statutory scheme complies with the second alternative suggested by 
Justice Scalia.  
 
In Alabama, a defendant charged with a capital offense … is informed in the 
indictment of the elements of the capital offense and, consequently, is informed 
that if a jury finds the defendant guilty beyond a reasonable doubt of the offense, 
the maximum statutorily prescribed punishment that may be imposed is death. 
When an Alabama jury is selected to sit in a capital-murder trial, the jury is 
“death-qualified.” Thus, the jury, like the defendant, is informed before the trial 
begins that if it finds the defendant guilty beyond a reasonable doubt of the 
charged capital offense (i.e., intentional murder with an aggravating factor), the 
maximum possible punishment the defendant may receive for the capital 
conviction, if such a sentence is deemed appropriate, is death. … By finding a 
defendant guilty of the capital offense during the guilt phase, an Alabama jury 
makes the factual determinations that an intentional murder occurred, that an 
aggravating factor was present, and that the defendant is eligible for the maximum 
punishment for the offense -- death. 
 
It appears to me that confusion arises because a defendant convicted in Alabama 
of a capital offense is provided with additional due process through a sentencing- 
phase hearing before a jury. The fact that the Alabama statutory scheme allows a 
jury to hear evidence of the aggravating circumstances and the mitigating 
circumstances to determine the propriety of a death sentence and to recommend 
whether the maximum punishment of death is warranted does not obviate the fact 
that the jury’s verdict of guilty of capital murder in the guilt phase establishes the 
potential for the imposition of the death penalty… 
 
… In Alabama, the trial court’s finding of an aggravating circumstance 
enumerated in [Alabama’s criminal code] during the penalty phase does not 
elevate the defendant’s punishment; it merely explains why the punishment is 
justified. The enumerated aggravating circumstances … do not operate as “the 
functional equivalent of an element of a greater offense,” but as sentencing factors 
to be considered by the trial court. Indeed, the trial court’s finding of the 
aggravating circumstance during the penalty phase and the determination of 
whether the aggravating circumstance outweighs any mitigating circumstances 
establishes the propriety of the imposition of a death sentence. This process limits 
the trial court’s choice of sentence; it does not create a greater substantive offense. 
 
… Apprendi and Ring do not require that a jury determine the propriety of a 
sentence. Indeed, to hold otherwise would expand the procedural requirements of 
Apprendi and Ring to require two findings by the jury -- one finding the defendant 
guilty beyond a reasonable doubt of the offense, which includes an aggravating 
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factor, that carries with it the maximum punishment of death and a subsequent 
finding beyond a reasonable doubt during the penalty phase of an additional 
aggravating circumstance to justify the propriety of the imposition of a death 
sentence. 
 
The Alabama Legislature, by clearly defining the elements of capital offenses and 
the maximum applicable punishment for a capital conviction, created a statutory 
scheme that provides the procedural protections mandated by Apprendi and its 
progeny in the guilt phase and a scheme that adequately channels the trial court’s 
discretion to prevent the arbitrary imposition of the maximum punishment of 
death in the penalty phase. 
 

The U.S. Supreme Court declined to accept this case on appeal. 
 

2. Waldrop in the larger death penalty jurisprudential context 
 
It may be helpful to stop and reconsider how the preceding case fits into previous chapters, and 
what it tells us about standards and burdens of proof in U.S. death penalty cases. Perhaps the best 
way to review is by analogy. 
 
In Furman, the court was presented with a very large pool of defendants whose crimes made 
them eligible for the death penalty. Their crimes differed in kind--most were sentenced to death 
for murder or rape, but other types of crime were eligible for the death penalty as well. Their 
crimes also differed in degree—Furman and later cases have often featured defendants whose 
crimes and characters did not seem to deserve the moniker of “worst of the worst.” But out of 
this very large pool, only a small percentage of those eligible for the death penalty received it, 
while others received life in prison or shorter sentences. This is why the Court compared the 
likelihood of receiving the death penalty to the foreseeability of being struck by lightning. It was 
difficult for any judge or lawyer, no matter how brilliant, to predict whether or not a defendant 
was going to receive the death penalty, and particularly so for those whose crimes were at the 
“shallow end” of the pool, in other words, for defendants legally eligible for the death penalty, 
but whose culpability would appear lesser when compared to that of the other defendants in the 
pool.  
 
As detailed in Chapter 1, this arbitrariness stemmed from numerous sources, and the Court 
moved to reduce arbitrary decisions in various ways, both within and outside of the courtroom. 
In other chapters we have highlighted instances in which the Court sometimes acted on its own 
initiative to completely and pre-emptively remove certain categories of crime or defendants from 
the pool of those eligible for capital punishment: a crime against an individual must now involve 
the taking of life, with a highly culpable mental state, and juveniles and those deemed mentally 
retarded or incompetent to be executed may not be sentenced to death at all.  
 
The Court’s actions most relevant to this chapter were related to the numerous problems within 
death penalty proceedings themselves, once the case was in the courtroom. The Court laid out 
minimum standards for “narrowing the class” and “guiding the sentencer,” and required that 
legislatures pass laws that meet or exceed these standards. The problems specific to standards of 
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proof in death penalty cases pre-Furman were perhaps best embodied in the tradition, unique to 
death penalty cases, that the jury had the right to make both the guilt and sentencing decisions, 
with limited guidance, and often at the same time. This created many problems that the reader 
can probably intuit: jurors were often without perspective on which crimes and defendants were 
“the worst of the worst” and lacked the guidance to make that decision. There was concern that 
bias or ill-will towards specific defendants’ immutable traits or personality might lead to harsh 
decisions as well as concerns that jurors might confuse their distinct roles of establishing guilt 
and determining punishment.       
 
Since Furman, different jurisdictions have sought to rectify these problems in different ways, 
although there are many similarities. All jurisdictions have bifurcated their proceedings, but 
more than that, they have attempted to control discretion through the ratcheting up of standards 
in both the guilt and penalty phases of the trial.  
 
Waldrop outlines these changes well. Before any Alabama defendant can be considered eligible 
for the death penalty, s/he must be found guilty beyond a reasonable doubt of all the elements of 
a crime that has been distinguished from other murders as “capital murder.” The elements that 
differentiate capital murder from other murders can take the form of aggravating factors or 
simply additional elements of a crime. California law (outlined below) does both. This 
determination, that the defendant is guilty of a specifically death-eligible crime, and the required 
factual findings therefor, must be made by a jury, although the defendant can also give up his 
right to a jury trial and still plead not guilty, opting for a bench trial, in which a judge would 
decide all issues including the special elements or aggravating factors that would make the 
defendant death-eligible upon conviction. This differentiation among offense elements and/or 
aggravating factors is supposed to minimize the pool of death-eligible defendants, and thereby 
ensure that any particular death sentence within that pool is less arbitrary.  
 
At sentencing, then, recall that the U.S. Supreme Court in Woodson (Chapter 1) specifically 
prohibited jurisdictions from mandating that everyone found guilty of a capital murder receive 
the death penalty, even though that might ostensibly solve the problem of arbitrariness. As 
discussed in Chapter 2, before the imposition of a sentence, but after they have been found guilty 
of capital murder, defendants are entitled to an individualized determination of their sentence. 
This determination may be performed by a jury or, as in Alabama, a judge. What this means in 
practice is that once defendants are properly (via statutory and procedural law compliant with 
Supreme Court requirements) considered to be “in the pool” of death-eligible defendants, except 
in extremely rare cases, unless sentencing courts did not follow proper procedures and consider 
all relevant sentencing factors, appellate courts will not generally find, under Eighth Amendment 
analysis, that a death sentence was disproportionate and reverse the sentence on that basis. But 
defendants clearly are entitled to a process that “guides” the discretion of the sentencer. Juries 
are normally instructed to demarcate and “weigh” aggravating and mitigating factors that they 
find in a given case. As we will see in the next section, on the California system, once a 
defendant is found death-eligible, these weighing instructions reflect the “moral and normative” 
nature of the sentencing decision, and allow jurors significant freedom to make the final 
sentencing judgment, although on balance, the standards are still weighted more heavily against 
the government than against the defense.                  
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III.  Statutory Death Penalty Sentencing Law and Standards of Other Jurisdictions 
 

A. California’s System and Sentencing Standards 
 
California has adopted a slightly different system from Alabama’s, which, thus far, has also 
passed constitutional muster (and specifically satisfied the requirements of the Ring case).  
 
While it did not define a class of “capital crimes” whose aggravating factor is a part of the crime 
as legislated (like Texas, Louisiana (in Lowenfield), and Alabama), California also tries to do 
what Justice Scalia suggested was the “logical fit,” and put the eligibility determination in the 
guilt stage of a bifurcated trial. California law requires a finding of at least one of twenty 
possible “special circumstances” beyond a reasonable doubt by a unanimous jury. It is these 
“special circumstances,” as opposed to the “aggravating factors” in the sentencing decision, that 
determine death penalty eligibility in California. They are pled in the indictment and tried during 
the guilt-determination phase (with one exception for prior convictions), though they are 
determined in a separate finding from the determination of guilt, making the California system 
unique among most other death penalty systems.24 This would seem to avoid the problems 
caused by mixing trial and punishment proceedings. 
 
In California, if a defendant is found guilty of a capital offense and at least one statutory “special 
circumstance” is found by the jury, the defendant then moves on to a jury sentencing phase. The 
jury will receive a list of factors to consider in aggravation and mitigation.25 They will also 

                                                 
24 People v. Bacigalupo, 862 P.2d 808, 813 (Cal. 1993): “Under our death penalty law,.. ‘special circumstances’ 
perform the same constitutionally required ‘narrowing’ function as the ‘aggravating circumstances’ or ‘aggravating 
factors’ that some of the other states use in their capital sentencing statutes.” 
25 California Sentencing Phase Standards (California Penal Code Section 190.3) 
 
“If the defendant has been found guilty of murder in the first degree, and a special circumstance has been charged 
and found to be true…the trier of fact shall determine whether the penalty shall be death or confinement in state 
prison for a term of life without the possibility of parole. In the proceedings on the question of penalty, evidence 
may be presented by both the people and the defendant as to any matter relevant to aggravation, mitigation, and 
sentence including, but not limited to, the nature and circumstances of the present offense, any prior felony 
conviction or convictions whether or not such conviction or convictions involved a crime of violence, the presence 
or absence of other criminal activity by the defendant which involved the use or attempted use of force or violence 
or which involved the express or implied threat to use force or violence, and the defendant’s character, background, 
history, mental condition and physical condition.  
 
However, no evidence shall be admitted regarding other criminal activity by the defendant which did not involve the 
use or attempted use of force or violence or which did not involve the express or implied threat to use force or 
violence. As used in this section, criminal activity does not require a conviction.  
 
However, in no event shall evidence of prior criminal activity be admitted for an offense for which the defendant 
was prosecuted and acquitted. The restriction on the use of this evidence is intended to apply only to proceedings 
pursuant to this section and is not intended to affect statutory or decisional law allowing such evidence to be used in 
any other proceedings. 
 
Except for evidence in proof of the offense or special circumstances which subject a defendant to the death penalty, 
no evidence may be presented by the prosecution in aggravation unless notice of the evidence to be introduced has 
been given to the defendant within a reasonable period of time as determined by the court, prior to trial. Evidence 
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receive mandatory jury instructions that must be given in all California death penalty cases on 
the factors to consider in aggravation and mitigation (CALCRIM 763) and on the weighing 
process itself (CALCRIM 766), to guide their sentencing decision. These will be given to them 
in the sentencing phase, following the conviction of first degree murder and determination of a 
special circumstance(s) making the defendant eligible for capital punishment. 
 
Please read the jury instructions that California juries receive before they begin their sentencing 
deliberations. As you read them, it may be helpful to think about whether these instructions 

                                                                                                                                                             
may be introduced without such notice in rebuttal to evidence introduced by the defendant in mitigation. 
 
The trier of fact shall be instructed that a sentence of confinement to state prison for a term of life without the 
possibility of parole may in future after sentence is imposed, be commuted or modified to a sentence that includes 
the possibility of parole by the Governor of the State of California. 
 
In determining the penalty, the trier of fact shall take into account any of the following factors if relevant: 
 
 (a) The circumstances of the crime of which the defendant was convicted in the present proceeding and the 
existence of any special circumstances found to be true pursuant to Section 190.1.25 
 
 (b) The presence or absence of criminal activity by the defendant which involved the use or attempted use of force 
or violence or the express or implied threat to use force or violence. 
 
 (c) The presence or absence of any prior felony conviction. 
 
 (d) Whether or not the offense was committed while the defendant was under the influence of extreme mental or 
emotional disturbance. 
 
 (e) Whether or not the victim was a participant in the defendant’s homicidal conduct or consented to the homicidal 
act. 
 
 (f) Whether or not the offense was committed under circumstances which the defendant reasonably believed to be a 
moral justification or extenuation for his conduct. 
 
 (g) Whether or not defendant acted under extreme duress or under the substantial domination of another person. 
 
 (h) Whether or not at the time of the offense the capacity of the defendant to appreciate the criminality of his 
conduct or to conform his conduct to the requirements of law was impaired as a result of mental disease or defect, or 
the effects of intoxication. 
 
 (i) The age of the defendant at the time of the crime. 
 
 (j) Whether or not the defendant was an accomplice to the offense and his participation in the commission of the 
offense was relatively minor. 
 
 (k) Any other circumstance which extenuates the gravity of the crime even though it is not a legal excuse for the 
crime. 
 
After having heard and received all of the evidence, and after having heard and considered the arguments of counsel, 
the trier of fact shall consider, take into account and be guided by the aggravating and mitigating circumstances 
referred to in this section, and shall impose a sentence of death if the trier of fact concludes that the aggravating 
circumstances outweigh the mitigating circumstances. If the trier of fact determines that the mitigating 
circumstances outweigh the aggravating circumstances the trier of fact shall impose a sentence of confinement in 
state prison for a term of life without the possibility of parole. 
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would be suitable for judges (in either the U.S. or China), People’s Assessors, or the new pilot 
project People’s Jurors. What changes would you recommend, if any, and why? 
 

1. California Capital Sentencing Jury Instructions 
 

CALCRIM 761: Death Penalty: Duty of Jury:26 
 
You must decide whether (the/each) defendant will be sentenced to death or life 
in prison without the possibility of parole. It is up to you and you alone to decide 
what the penalty will be. [In reaching your decision, consider all of the evidence 
from the entire trial [unless I specifically instruct you not to consider something 
from an earlier phase].] Do not allow bias, prejudice, or public opinion to 
influence your opinion in any way.  
 
CALCRIM 763: Death Penalty: Factors to Consider—Not Identified as 
Aggravating or Mitigating (Pen. Code § 190.3): 
 
In reaching your decision, you must consider and weigh the aggravating and 
mitigating circumstances or factors shown by the evidence. 
 
An aggravating circumstance or factor is any fact, condition, or event relating to 
the commission of a crime, above and beyond the elements of the crime itself, that 
increases the wrongfulness of the defendant’s conduct, the enormity of the 
offense, or the harmful impact of the crime. An aggravating circumstance may 
support a decision to impose the death penalty. 
 
A mitigating circumstance or factor is any fact, condition, or event that makes the 
death penalty less appropriate as a punishment, even though it does not legally 
justify or excuse the crime. A mitigating circumstance is something that reduces 
the defendant’s blameworthiness or otherwise supports a less severe punishment. 
A mitigating circumstance may support a decision not to impose the death 
penalty. 
 
Under the law, you must consider, weigh, and be guided by specific factors, 
where applicable, some of which may be aggravating and some of which may be 
mitigating. I will read you the entire list of factors. Some of them may not apply 
to this case. If you find there is no evidence of a factor, then you should disregard 
that factor…   
 
CALCRIM 766: Death Penalty: Weighing Process: 
You have the sole responsibility to decide which penalty (the/each) defendant will 
receive.  
 

                                                 
26 The jury instruction, CALCRIM 766: Death Penalty: Weighing Process, is mandatory, and must be given by 
judges in all capital cases in California regardless of whether requested, sua sponte.  
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You must consider the arguments of counsel and all the evidence presented 
[during (both/all) phases of the trial] [except for the items of evidence I 
specifically instructed you not to consider]. 
 
In reaching your decision, you must consider, take into account, and be guided by 
the aggravating and mitigating circumstances. Each of you is free to assign 
whatever moral or sympathetic value you find appropriate to each individual 
factor and to all of them together. Do not simply count the number of aggravating 
and mitigating factors and decide based on the higher number alone. Consider the 
relative or combined weight of the factors and evaluate them in terms of their 
relative convincing force on the question of punishment. 
 
Each of you must decide for yourself whether aggravating or mitigating factors 
exist. You do not all need to agree whether such factors exist. If any juror 
individually concludes that a factor exists, that juror may give the factor whatever 
weight he or she believes is appropriate. 
 
Determine which penalty is appropriate and justified by considering all the 
evidence and the totality of any aggravating and mitigating circumstances. Even 
without mitigating circumstances, you may decide that the aggravating 
circumstances are not substantial enough to warrant death. To return a judgment 
of death, each of you must be persuaded that the aggravating circumstances both 
outweigh the mitigating circumstances and are also so substantial in comparison 
to the mitigating circumstances that a sentence of death is appropriate and 
justified. 
 
[In making your decision about penalty, you must assume that the penalty you 
impose, death or life without the possibility of parole, will be carried out.] 
To return a verdict of either death or life without the possibility of parole, all 12 
of you must agree on that verdict. 
 
[You must separately consider which sentence to impose on each defendant. If 
you cannot agree on the sentence[s] for one [or more] defendant[s] but you do 
agree on the sentence[s] for the other defendant[s], then you must return a verdict 
for (the/each) defendant on whose sentence you do agree.]   

 
2. Questions 

 
(1) You may have noticed that Alabama only requires that ten out of twelve jurors agree that 

death is warranted in order to put forward a recommendation of death to the judge, who 
makes the ultimate capital sentencing decision. This apparent difference from 
California’s system (in which all twelve jurors must agree in order to return a sentencing 
verdict of death or of life without the possibility of parole) may be explained when one 
considers that Alabama’s jury finding on the question of sentencing is a recommendation 
only, not a final sentence with binding force. 
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(2) Consider these two parts of California’s jury instruction on the weighing process, “Each of 
you is free to assign whatever moral or sympathetic value you find appropriate to each 
individual factor and to all of them together…If any juror individually concludes that a 
factor exists, that juror may give the factor whatever weight he or she believes is 
appropriate.” Imagine that these instructions were given to a panel of judges rather than 
jurors. Should these provisions be included? Should judges not be allowed to consider 
“moral and sympathetic value”? If they were allowed to do that, would that affect their 
objectivity?  
 

(3) You may have been wondering about this part of California’s instruction on the weighing 
process: “In making your decision about penalty, you must assume that the penalty you 
impose, death or life without the possibility of parole, will be carried out.” This part of the 
instruction touches upon an interesting aspect of juror psychology. Some defense attorneys 
claim that juries can be convinced by the prosecutor that their decision is not final, that 
there is bound to be an appeal and that judges will review the case, potentially changing the 
sentence. The prosecutorial strategy in implying this is for jurors to feel relieved of the 
ultimate responsibility for sentencing the defendant to death.27 This would lead jurors to 
misunderstand their role and the finality of their sentencing verdict. For while appeals are 
certainly widespread in death penalty cases, and a small number of death penalty states 
allow judges to overrule jury sentences in death penalty cases,28 appellate courts have a 
relatively limited power of review over a jury’s sentencing determination (as we will see in 
Chapter 8). This jury instruction is particularly important in California, as that state has 
been particularly reluctant to actually execute defendants sentenced to death, although a 
sentence of death is still final, despite this reluctance or slowness. Of the over 700 
defendants sentenced to death since Gregg in California, only thirteen have been 
executed.29 

 
B. The Federal System 

 
1. Statute: the Federal Death Penalty Act of 199430 

 
The federal death penalty system has faced its own scrutiny post-Ring, and may also suffer from 
a problem relating to its standards of proof and evidence; namely, it has attempted to provide 
additional due process in its sentencing scheme, but those additional due process mechanisms 
come into apparent conflict with underlying principles of procedure and evidence.  

 
The Federal Death Penalty Act of 1994 (hereinafter “FDPA”) is a sentencing statute under which 
certain enumerated federal crimes are eligible for capital punishment, and it was generally 

                                                 
27 See Eileen Connor, Criminal Law: The Undermining Influence Of The Federal Death Penalty On Capital 
Policymaking And Criminal Justice Administration In The States, 100 J Crim. L. & Criminology 149, 205-6 (2010).  
28 As of 2002, Alabama, Delaware, Florida and Indiana had juries give an advisory sentencing verdict but judges 
made the final sentencing decision, and Colorado, Idaho, Montana and Nebraska had a judge (or a panel of 3 judges) 
decide both capital sentencing factors and the ultimate sentence. Ring, at 608, n.6. 
29 Isaac Gonzalez, Condemned prisoners await voters’ verdict, Capitol Weekly, May 24th, 2012, available at 
http://www.capitolweekly.net/article.php?xid=10lc4qbprzhhu2q. This article was written in the run-up to a 
referendum vote on the abolition of the California death penalty, which will take place on November 6, 2012.  
30 18 U.S.C. §§ 3591-3599. 
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regarded as one of the more enlightened death penalty procedural laws in the 1990s. It is 
principally a procedural statute, and there is arguably nothing in the FDPA meant to affect the 
proof of guilt. The only special procedural requirement of the FDPA that occurs before 
conviction of the underlying capital offense is that the prosecutor must provide notice to the 
defendant that the death penalty will be sought, and of which aggravating factor(s) the 
government proposes to prove as justifying a sentence of death, reasonably in advance of trial or 
a guilty plea.31 The statute requires that this notice be signed, filed with the court, and served on 
the defendant. It does not require a special pleading or appearance in court. 
 
The FDPA provides an additional due process protection to defendants in the form of a capital 
sentencing hearing that requires, prior to the “selection phase”, an “eligibility phase” that must 
include a determination of: 1) whether the defendant had the necessary culpable mental state for 
capital murder (one of four possible “threshold intents”32), and 2) whether at least one required 
capital aggravating factor for death penalty eligibility exists. These findings must be made by a 
unanimous jury, beyond a reasonable doubt, before the “selection” phase may begin, in which 
the jury weighs any additional aggravating and mitigating factors to determine whether death is 
an appropriate punishment. The government bears the burden of proving any aggravating factors 
beyond a reasonable doubt, and the jury must be unanimous in finding that an aggravating factor 
exists in order for it to be established. The defense bears the burden of proving any mitigating 
factors to the jurors, by a preponderance of the evidence, but only one juror is required to find 
the existence of a mitigating factor in order for it to be established and considered by all. The 
weighing process that follows is not numeric; the perceived significance, not the number, of 
aggravating and mitigating factors, determines the penalty decision. Then the jury must 
recommend, by unanimous vote, whether the punishment should be death, life in prison without 
parole, or some other lesser sentence.33 Significantly, in both phases of the sentencing hearing:  
 

information is admissible regardless of its admissibility under the rules governing 
admission of evidence at criminal trials except that information may be excluded 
if its probative value is outweighed by the danger of creating unfair prejudice, 
confusing the issues, or misleading the jury.34 

 
The FDPA was enacted before the Apprendi case in 2000 and the Ring case in 2002 held that the 
determination of necessary capital eligibility factors is subject to the same jury trial rights, under 
the Sixth and Fourteenth Amendments, as other required “elements” of crimes. Some of the 
specific problems created by the FDPA’s singular sentencing hearing, when read in conjunction 
with the Supreme Court’s Apprendi and Ring cases and the later Crawford35 case (on 
defendants’ right to confront the evidence against them) are that: 1) although the FDPA requires 
its two eligibility decisions to be made “beyond a reasonable doubt,” it is questionable whether 
the jury can separately apply this standard when it is also hearing evidence on and weighing 

                                                 
31 18 U.S.C. § 3593(a)(1)-(2). 
32 United States v. Williams, 610 F.3d 271, 284 (5th Cir. 2010) (citing 18 U.S.C. §§ 3591(a)(2), 3592(c) & 
3593(e)(2)). 
33 See, e.g., United States v. Ebron, 683 F.3d 105, 149 (5th Cir. 2012) (citing 18 U.S.C. § 3591, 3592 & 3593 and 
Jones v. United States, 527 U.S. 373, 408 (1999)). 
34 18 U.S.C. § 3593(c). 
35 Crawford v. Washington, 541 U.S. 36 (2004). 

 
© U

.S.-A
sia

 Law
 In

sti
tut

e 

 
© 亚

美
法

研
究

所
 



Chapter 3     Standards of Proof in Death Penalty Proceedings 

 
25 

 

sentencing options under a lesser standard, 2) the rejection by the FDPA of the Federal Rules of 
Evidence during the eligibility-and-selection phase lowers the evidentiary standards for critical 
eligibility determinations below the level required at trial on the issue of guilt (by admitting, for 
example, unreliable hearsay), in seeming violation of Apprendi and Ring’s interpretations of 
Sixth Amendment requirements, and 3) sentencing evidence that is irrelevant and highly 
prejudicial with respect to the determination of the special eligibility factors is admitted and 
heard by the jury in the FDPA’s unified “sentencing hearing,” thereby potentially leading jurors 
to find the defendant death-eligible based on information that should be excluded as to 
eligibility; conversely, the FDPA’s one statutory rule of evidence for the two-phase capital 
sentencing hearing could also lead to the exclusion, as more prejudicial than probative, of 
information relevant to sentencing in order to avoid prejudice during the eligibility 
determination. 
 
Since the FDPA considers the special capital mental state and required aggravating factor 
findings to be part of the “sentencing hearing,” the “effect of the statute” (the important question 
under Ring) is that these critical eligibility determinations take place during a proceeding with 
very low evidentiary standards. Adding to this is the sentencing hearing’s focus on types of 
evidence that are normally inadmissible (in the “guilt stage”) and that are often highly 
emotionally-charged, including evidence of the defendant’s character and blameworthiness as 
well as victim impact evidence. This sort of evidence is not relevant to the defendant’s culpable 
mental state, nor to most factual findings necessary to determine a capital statutory aggravating 
factor, it is generally more prejudicial than probative on any issue other than sentencing, and it 
would tend to confuse or mislead a jury that is supposed to be considering whether the defendant 
falls into the category of individuals eligible for the death penalty. Indeed, to allow this type of 
evidence to be heard at the same time as the determination of capital elements is likely not only 
to confuse the issues that must be decided by the jury, but to prejudice jurors unfairly in favor of 
finding the defendant death-eligible due to sympathy for relatives of the victim, dislike of the 
defendant’s character, or on the basis of less reliable evidence such as hearsay.36 

 
To date, the FDPA proceedings have not been ruled unconstitutional, as the U.S. Supreme Court 
has not yet directly addressed the constitutionality of the statute. It may be that defendants’ due 
process rights are satisfied by the facts that 1) federal prosecutors now routinely allege capital 
elements in the indictment (giving effective notice very early on in the case), and 2) the FDPA 
contains the additional due process mechanism of the “threshold intent” eligibility finding during 
the penalty phase. 

 
2. Federal Judicial Response 

 
Since Ring, federal courts have examined three issues—among others— regarding the validity 
and proper implementation of the FDPA: (1) whether capital elements must be alleged in 
indictments themselves, (2) whether, or to what extent, rules and constitutional principles of 
evidence apply at capital sentencing hearings, and (3) whether a trifurcation, separating the 
eligibility and selection phases of the sentencing proceedings, is necessary or permissible in 
order to guarantee the heightened protections Ring requires during the finding of “eligibility 
                                                 
36 Michael D. Pepson & John N. Sharifi, Two Wrongs Don’t Make a Right: Federal Death Eligibility 
Determinations and Judicial Trifurcations, 43 Akron L. R. 1, 1 (2010).  
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elements,” the inclusion of as many types of evidence as possible during the “selection” of the 
penalty, and the prevention of prejudice to the jury from sentencing evidence that might 
otherwise influence their eligibility decision.  
 
The first issue has been fairly uncontroversial. Especially after the Ring case, courts that have 
addressed this specific question have agreed that federal indictments require notice of the facts 
necessary to seek capital punishment, including the requisite elements that will be critical to the 
determination of the threshold capital intent37 and at least one aggravating factor necessary to 
capital eligibility.38 Federal prosecutors generally concede this issue and now allege capital 
elements in indictments whenever the decision is made to seek the death penalty.39  
 
The second issue, the application of the rules of evidence and constitutional confrontation rights, 
is receiving mixed responses. Only one federal district court judge has found the FDPA 
unconstitutional for basing “a finding of eligibility for imposition of the death penalty on 
information that is not subject to the Sixth Amendment’s guarantees of confrontation and 
cross-examination, nor to rules of evidentiary admissibility guaranteed by the Due Process 
Clause to fact-finding involving offense elements,” (referring to the FDPA eligibility findings of 
a culpable capital mental state and at least one statutory aggravating factor),40 but that decision 
was later reversed by the Second Circuit Court of Appeals, which noted that the Federal Rules of 
Evidence are not constitutionally guaranteed (they include provisions that both exceed and fall 
below constitutional requirements), and held that since the judge retains the function of 
gatekeeper of the constitutionality of evidence with the ability to exclude unreliable and 
prejudicial evidence at sentencing, the FDPA was not unconstitutional.41  
 
Despite these decisions, following the Ring case, a trial judge in a federal capital case still seems 
to face a “constitutional quandary”42 when looking to properly implement the FDPA. The judge 
can restrict the sentencing hearing pursuant to all or some of the rules of evidence, thereby 
treating the capital crime elements like other elements of the charge, or alternatively, the judge 
can allow the relaxed evidentiary standards at sentencing that the FDPA specifies, relating to 
                                                 
37 United States v. Allen, 406 F.3d 940, 943 (8th Cir. 2005) (en banc) (holding that the Fifth Amendment requires the 
indictment in prosecutions under the FDPA to include a mens rea factor). 
38 United States v. Brown, 441 F.3d 1330, 1367 (11th Cir. 2006); United States v. Allen, at 943-44; United States v. 
Robinson, 367 F.3d 278, 284 (5th Cir. 2004); United States v. Higgs, 353 F.3d 281, 298 (4th Cir. 2003); United 
States v. Quinones, 313 F.3d 49, 53 (2d Cir. 2002) (holding, in the Second, Fourth, Fifth, Eighth and Eleventh 
Federal Circuits, that the Fifth Amendment requires the indictment to allege at least one statutory aggravating 
factor). 
39 Paul J. McNulty, U.S. Department of Justice Memorandum: U.S. Attorneys’ Manual, Death Penalty Protocol 
Revisions, 3 (June 25th, 2007), available at http://www.justice.gov/dag/readingroom/dag-memo-06252007.pdf.  
40 United States v. Fell, 217 F. Supp. 2d 469, 489 (D. Vt. 2002). 
41 United States v. Fell, 360 F.3d 135 (2d Cir. 2004). 
42 Pepson & Sharifi, at 4, 13-14. “The Supreme Court has never directly addressed the applicability of the 
Confrontation Clause to capital sentencing proceedings. Additionally, the Supreme Court’s holding in Crawford, the 
most recent seminal right-of-confrontation case, did nothing to clear up this ambiguity, declining to address the 
scope of the Confrontation Clause. Consequently, there is a significant divergence of authority over the applicability 
of the Confrontation Clause to capital sentencing proceedings. To date, the Supreme Court has denied certiorari in 
United States v. Fell (upholding the constitutionality of the FDPA posting, pre-Crawford), and, likewise, in United 
States v. Fields. But it has never had occasion to directly confront the issue we raise in this article: whether, when 
read in conjunction with one another, the holdings in Crawford and Ring require the conclusion that the 
Confrontation Clause applies to the eligibility phase of capital trials conducted per 18 U.S.C. § 3593(c).” 

 
© U

.S.-A
sia

 Law
 In

sti
tut

e 

 
© 亚

美
法

研
究

所
 



Chapter 3     Standards of Proof in Death Penalty Proceedings 

 
27 

 

both the proof of necessary capital eligibility factors and of all non-statutory sentencing factors, 
and the weighing of these factors and selection of penalty. In the former instance, the judge may 
violate the plain language of the statute regarding admissibility. In the latter case, the judge may 
allow otherwise inadmissible evidence to be considered in violation of defendants’ Sixth 
Amendment trial and confrontation rights when determining the capital elements, thereby 
possibly violating the law of the Ring and Crawford cases, and potentially making the statute’s 
own provision allowing judges to exclude evidence more prejudicial than probative unusable. 

 
With regard to the third issue, perhaps the most intuitive solution so far accepted by federal 
district court judges is to “trifurcate” a capital trial. In other words, first there would be a trial on 
the defendant’s guilt or innocence of the underlying murder. Second, if the defendant were 
convicted, there would be a hearing on the additional elements of capital murder without which 
the defendant would not be eligible for the death penalty, with the protections required by the 
Apprendi, Ring, and Crawford cases, including a requirement that these capital elements be 
proven to the jury beyond a reasonable doubt and either the application of the same rules of 
evidence that apply during the determination of guilt or at least those that are constitutionally 
required during trial. Third, if the necessary capital elements were found to exist, there would be 
a selection phase – a sentencing hearing for the determination and weighing of all other 
aggravating and mitigating factors and selection of the penalty, with reduced evidentiary 
standards. 

 
In one such decision, United States v. Johnson,43 a case decided under the Continuing Criminal 
Enterprise Act, which contains a provision on evidence at the penalty phase almost identical to 
that of the FDPA, a federal district court judge found that the provision on evidence during the 
“penalty phase” allowed him discretion to trifurcate a proceeding to protect against “unfair 
prejudice” to the defendant: 

 
[T]he court retains at least part of its “gatekeeper” function under Rule 403 [of the 
Federal Rules of Evidence] to balance probative value of the “information” to be 
presented against its “danger of unfair prejudice, confusion of the issues, or 
misleading the jury.” … The court will consider whether these limitations justify 
some form of ‘trifurcation’ of the proceedings, should Johnson be found guilty of 
a capital offense…44  

 
The judge in Johnson wrote at length about the standards of proof required in the “eligibility 
phase” versus the “selection phase” of a capital trial, and cited many of the cases we have 
analyzed in this Casebook as reasons for ensuring that determinations of elements that would 
make a defendant eligible for the death penalty be subject to certain evidentiary protections, 
similar to those during the “guilt” stage of a trial. In other words, until a defendant is clearly in 
the “pool” of defendants eligible for the death penalty, he should be given the protections granted 
a defendant by the required standard of proof at the guilt stage of trial. Only after s/he is “in the 
pool” of those eligible to receive a death sentence, after a proceeding in which evidence that is 
irrelevant to the issue of eligibility is excluded where it is more prejudicial than probative, should 
the more relaxed standards governing sentencing proceedings take effect and potentially 
                                                 
43 United States v. Johnson, 362 F. Supp. 2d 1043 (N.D.I.A. 2005). 
44 Id. at 1105. 
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prejudicial evidence only relevant to the defendant’s blameworthiness, such as victim impact 
evidence and character evidence, be admitted:45 
 

as a general matter -- and certainly in this case -- the danger of unfair prejudice 
arising from hearing “victim impact” evidence or evidence on other 
“non-statutory” aggravating factors before the jury makes its determination on the 
defendant’s “eligibility” for the death penalty, on the basis of the “gateway” and 
“statutory” aggravating factors, substantially outweighs any probative value of 
such evidence to the determination of the defendant’s “eligibility” for a death 
sentence.46 
 
… 
 
The cure for the potential unfair prejudice, confusion, and misdirection in this 
case, the court finds, is to restructure when the jury is instructed and when it 
makes its determinations on the various aggravating and mitigating factors. In 
United States v. Davis, 912 F. Supp. 938 (E.D. La. 1996), the only published 
decision either the court or the parties have been able to identify considering a 
similar question, the court declared its intention to use the following process to 
avoid improper exposure to unrelated information at inappropriate times: 
 

If the penalty phase is reached in this case, the court is considering 
bifurcating the hearing into two parts. The First part would focus 
exclusively on the two findings the jury must make in order to consider 
the death penalty -- whether the intent element was established and 
whether at least one statutory aggravating factor was proven. This phase 
of the penalty hearing presumably would rely almost entirely upon the 
evidence already presented in the guilt phase and involve little, if any, 
additional information. It would nonetheless insure that the jury’s 
findings as to intent and the statutory factors would not be influenced by 
exposure to the separate and unrelated nonstatutory factors and 
information. Should the jury make the two requisite threshold findings, 
the hearing would then continue into the presentation of the nonstatutory 
aggravating and mitigating information.  

 
Davis, 912 F. Supp. at 949. The court agrees that a similar procedure will cure the 
potential prejudice, confusion, and misdirection problems, described above, in 
this case.47 

 
Trifurcation matches the Gregg standards in a way that might even satisfy Justice Scalia, as the 
second and third parts of the trial match up directly with the eligibility and selection phases 
required under the U.S. Supreme Court’s death penalty jurisprudence. The question is whether 

                                                 
45 Consider also the statement by the judge in Johnson about the emotional power and prejudicial nature of some 
victim impact evidence, quoted in Chapter 6 - The Role of Victims in Death Penalty Sentencing Decisions. 
46 United States v. Johnson, at 1108. 
47 Id. at 1110. 

 
© U

.S.-A
sia

 Law
 In

sti
tut

e 

 
© 亚

美
法

研
究

所
 



Chapter 3     Standards of Proof in Death Penalty Proceedings 

 
29 

 

judges in fact have the legal authority to trifurcate the proceedings in this manner under the 
FDPA. Thus far, this procedure has been neither overturned nor confirmed by the U.S. Supreme 
Court.  
 
 
IV. Conclusion 
 
The cases in this chapter illustrate the way in which the law governing standards of proof has 
developed to augment the two key aspects of modern death penalty law: 1) the narrowing of the 
class of death-eligible defendants, and 2) the individual sentencing determination.  
 
One interesting aspect of capital sentencing jurisprudence is the way in which courts 
acknowledge and empathize with the heavy moral burden a final decision-maker must bear in 
deciding whether to sentence someone to death. Once a defendant has been deemed to be within 
the pool of death-eligible defendants (guilty of committing a crime deemed to fall within the 
parameters of “the worst of the worst”), courts have given these encumbered decision-makers 
considerable room to make their judgments, carving out space for individual jurors to consult 
their own sense of sympathy, justice and mercy when weighing the aggravating and mitigating 
factors in a case. They have avoided micro-managing that final stage of the 
decision-making-process, and allow for a wide range of information to be presented arguing for 
and against the death penalty for a particular defendant -- information that often has very little to 
do with the actual crime committed, and far more to do with the defendant’s background and 
criminal record, as well as the impact of the defendant’s crime on the victim’s family members.  
 
This was necessitated in part by the path the Supreme Court took in the Woodson case, discussed 
in Chapter 1. In Woodson, the Court did not allow legislatures to take the “easy way out” by 
simply mandating the death penalty for everyone convicted of capital murder. Rather, it required 
“individualized sentencing determinations” in every death penalty case. In so holding, the Court 
required juries to wrestle with fundamental questions that are perhaps “unrationalizable” and, in 
doing so, the Court condemned itself to forty years of endless appeal on various aspects of the 
standards of proof for the different phases of the trial. The question of what, exactly, it is that 
leads to a particular determination on the relative weight of aggravating and mitigating factors, 
has been tackled in different ways in different jurisdictions but this fact has not meant that the 
Court has derogated responsibility to make firm pronouncements on evidentiary thresholds and 
standards of proof. The cases discussed above touched upon a number of critical aspects of 
standards of proof, including this fundamental proposition: that any element of the capital crime 
must be proven beyond a reasonable doubt before one is eligible to receive a death sentence. 
Even in bifurcated trials, poorly conceived or implemented sentencing procedures and standards 
can confuse questions of guilt with questions of sentencing (or, to use the language of American 
death penalty jurisprudence, “questions of eligibility” with “questions of selection”). Even if the 
ultimate decision is destined to be somewhat inscrutable, the road leading to that decision is not 
allowed to be.  
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V. Questions 
 

1. After Gregg, death penalty legal schemes like the federal government’s, or like 
Florida’s and Georgia’s, that put most of their new procedures in the sentencing 
stages, were seen as more “progressive,” as they cut closer to the model death penalty 
system originally envisioned by the American Law Institute (ALI) reformers who 
drafted Model Penal Code. Florida’s inclusion of a system providing for a sentence 
recommendation by a jury recommendation with judges retaining the right to make 
the ultimate sentencing decision in capital cases was also welcomed by some as a way 
to rationalize the process and limit discretion – at least a judge must give written 
reasons for his/her decision, and will often reason from principles of proportionality 
by reference to other similar cases (as the Alabama Supreme Court did in Waldrop). 
Is there any irony in the fact that systems such as those of Louisiana and Texas, 
which have often been seen as simply meeting the minimum constitutional 
requirements, were the least affected by many of the recent changes to capital 
punishment jurisprudence outlined in this chapter? Does this attempt to give minimal 
process speak to some type of inherent justice in their minimalism? Or are systems 
like the federal government’s, that provide additional safeguards, still “more fair” in 
the gestalt sense? How would you argue this?   
 

a. Does the fact that the ALI pronounced its project to provide model rules for 
death penalty systems “a failure,” and that it “could not reconcile the twin 
goals of individualized decisions about who should be executed and systemic 
fairness” affect your opinion in any way?  The ALI added that “capital 
punishment was plagued by racial disparities; was enormously expensive even 
as many defense lawyers were underpaid and some were incompetent; risked 
executing innocent people; and was undermined by the politics that come with 
judicial elections.”48 

 
2. If the FDPA were changed to clearly authorize a trifurcated system, would you prefer 

it to California’s or Alabama’s system? Why? 
 

3. It is now fairly well-established that juries tend to acquit more often than judges 
ruling on their own. What do you make of this, and how would you explain this 
disparity?  Does this speak at all to the inherent “fairness” of systems like those of 
Alabama and Florida, which still give the judge—who is elected in those states and 
often under pressure to appear “tough on crime”— the final say? Are there strong 
reasons why one would not want a judge making the ultimate decision? 

 
4. Is it possible to fully distinguish between guilt and sentencing determinations? One 

study in the U.S. found that many jurors who argued for life imprisonment during 
sentencing deliberations did so in part because they did not believe the evidence of 
guilt was strong enough, but that did not stop them from finding “guilt beyond a 

                                                 
48 Adam Liptak, Group Gives up Death Penalty Work, New York Times, January 4th, 2010. Available at     
http://www.nytimes.com/2010/01/05/us/05bar.html.  
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reasonable doubt.”49 The authors of this Casebook have also heard Chinese judges 
discuss this same problem, namely, that the death penalty with a two-year suspended 
sentence is used, not necessarily because any aggravating or mitigating factors were 
dispositive, but because some sentencers would like more, or better, evidence of guilt. 
Is this a problem that can or should be solved? Does it call into question the use of 
aggravating and mitigating factors? Or perhaps, of individual judges making 
“rational” decisions based on them? Should it lead one to conclude that death 
sentence decisions, if they are to be made, should be made by a large group of people, 
each individually convinced that the defendant deserves death? Does it call for a 
system like California’s, which allows for individuals to make their own 
determinations of the reasons for death, but only requires unanimity on the sentencing 
judgment, rather than on the underlying reasons?  
 

                                                 
49 Nina Rivkind & Steven F. Shatz, Cases and Materials on the Death Penalty 602 (3rd ed. 2009).  
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