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I. Introduction and Background  
 
Every crime has a victim, and it is only natural that a society should feel deep sympathy for these 
individuals, particularly when the crime is exceptionally heinous, as is often the case in capital 
trials. Yet how this sympathy for victims (or, in the case of homicides, their survivors) should be 
reflected in the formal criminal justice process remains a volatile issue. Should the opinions of 
victims1 as to whether or not to use the death penalty be allowed to influence the sentence, or 
should we only consider the objective harm of the offense and the particular characteristics of the 
offender? How can the law address concepts such as forgiveness or revenge? What procedures 
can provide closure and satisfaction to victims while maintaining fairness for defendants and 
ensuring uniformity in sentencing across similar cases? These questions have no easy answers, 
but this chapter provides some insight into the ongoing debate in the U.S. on this topic as it 
applies to death penalty cases. 
 
In U.S. capital cases, legal questions regarding the victims’ role have focused around the 
propriety of allowing “victim impact evidence” (VIE) during a trial’s sentencing phase. This 
generally refers to written or oral statements made by homicide victims’ survivors,2 which 
describe the damage caused by the crime to their lives and communities, discuss characteristics 
of the deceased victim or even offer opinions on sentencing. This type of evidence is 
qualitatively different from testimony relevant to proving the defendant’s guilt or innocence, 
which victims, like all other witnesses, may be called to offer in the guilt-determination phase. 
VIE is unique and controversial precisely because it attempts to influence the choice of 
punishment by introducing information that does not directly discuss the criminal conduct or the 
defendant’s individual characteristics. VIE has thus been criticized as being inherently subjective 
and running the risk of improperly shifting the focus of the death decision from the criminal to 
the victim. 
 

A. Historical Background: Victims’ Shifting Role in Criminal Justice 
 

The controversy in the U.S. over the value, purpose, fairness, and proper limits of victim impact 
evidence is situated in the context of an overall criminal justice trend toward greater emphasis on 
individual crime victims. When “victims’ rights movements” first arose in the 1970s, U.S. legal 
theory and practice treated crime almost entirely as an offense against society, and criminal 

                                                            
1 In this chapter, references to the “victims” in capital cases generally refers both to the person against whom an 
offense was committed, and if that person was killed, his survivors or legal representatives. 
2 Following the Supreme Court’s decision in Kennedy v. Louisiana, 554 U.S. 407 (2008), capital cases are generally 
restricted to crimes that resulted in the loss of a human life. See Chapter 4 for a detailed discussion of the Kennedy 
case. 
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justice as a system aimed at protecting and vindicating the public as a whole rather than specific 
victims.  
 
This was not always the case. In colonial America and the early days of the United States, 
criminal prosecutions, while brought in the name of the state, were effectively private law suits 
launched and funded by individual crime victims who retained attorneys to write indictments and 
prosecute criminal charges in pursuit of restitution as well as revenge. By the twentieth century, 
however, criminal prosecutions had become matters to be pursued by professional prosecutors 
who saw their role as protecting public order and exercising state power to punish lawbreakers.3 
Participation of victims was thus generally reduced to testifying as fact witnesses in the guilt 
determination phase of trials. As procedural protections for criminal defendants increased 
throughout the 1960s, however, many felt that the system had grown unfair in that the law was 
increasingly sympathetic to defendants while overlooking the wishes of, and harm done to, a 
crime’s victims.  
 
Beginning in the 1970s, a number of local and national organizations formed to advocate for 
greater rights and recognition for individual crime victims.4 In response to increasing pressure 
from this victims’ rights movement, many states passed laws allowing crime victims to 
contribute written statements and oral testimony at court sentencing proceedings.5 This provided 
victims a chance to tell their story in court, and formally included them in the criminal justice 
process. The introduction of this victim impact evidence, particularly in capital sentencing, has 
not been without critics, however, and the Supreme Court has chosen to address its 
constitutionality in a tumultuous series of cases. 
 

B. Booth v. Maryland: The Supreme Court’s First Consideration of Victim Impact Evidence 
in Capital Cases. 
 

In 1987, in Booth v. Maryland,6 the U.S. Supreme Court held that victim impact statements were 
inadmissible in capital sentencing decisions, because they violated defendants’ Eighth 
Amendment right to be free from arbitrary punishment.  The Court explained that reliance on a 
victim’s statement:  
 

… could result in imposing the death sentence because of factors about which the 
defendant was unaware, and that were irrelevant to the decision to kill. This 
evidence thus could divert the jury’s attention away from the defendant’s 
background and record, and the circumstances of the crime.7 

 
This decision was rooted in Supreme Court precedent holding that because “death is different,” 
unique in both its severity and finality, the Constitution requires special protections to prevent its 

                                                            
3 See William F. McDonald, Towards a Bicentennial Revolution in Criminal Justice: The Return of the Victim, 13 
Am. Crim. L. Rev. 649, 649-54 (1976). 
4 See Frank Carrington & George Nicholson, The Victims’ Movement: An Idea Whose Time Has Come, 11 Pepp. L. 
Rev. 1, 1-6 (1984). 
5 Id. at 8-9. 
6 Booth v. Maryland, 482 U.S. 496 (1987).  
7 Id. at 504-5. 
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arbitrary application.8 This precedent had established that capital punishment schemes must 
provide clear and objective criteria to limit discretion in death penalty sentencing9 and also allow 
the sentencer to fully consider the character and circumstances of individual defendants.10 While 
the Court had never previously said that the defendant’s criminal record, characteristics, and the 
circumstances of the crime were the only permissible capital sentencing considerations,  it found 
that  a statute requiring consideration of other factors must be carefully reviewed to ensure that 
the evidence has some bearing on the defendant’s personal responsibility and moral guilt.11 In 
Booth, the Court’s review of VIE  found that the introduction of information concerning the 
survivors’ grief and the identity of the deceased victim to be an irrelevant distraction from the 
core issue of the defendant’s culpability, reliance upon which would thus be unconstitutionally 
arbitrary.12 

 
Consider, for example, a defendant who killed an absolute stranger during the course of a 
robbery and was sentenced to death based in part on the victim’s family’s moving testimony 
concerning their emotional loss. His crime and culpability would, in fact, be no different than if 
his victim had happened to be a single and friendless individual or even a base villain, but this 
chance circumstance might mean the difference between life and death if the jury relied on his 
survivors’ testimony at sentencing. Not only might the death penalty decision arbitrarily hinge on 
the availability and eloquence of the victim’s survivors, but emphasis on victim impact might 
suggest that killers of upstanding citizens are more deserving of death than defendants who killed 
someone of “questionable character.”13 As sentencing should be a comment on the defendant and 
his crime, the Booth court found it unconstitutionally arbitrary to rely on such information, 
outside the defendant’s knowledge and control, in deciding to end his life.14 
 
The Court in Booth did recognize that in some cases victim impact testimony might involve 
information that was known to a defendant before he committed his crime and might therefore 
demonstrate his increased moral culpability. Nevertheless, the Court held that the nature of 
victim impact statements created “an impermissible risk that the capital sentencing decision will 
be made in an arbitrary manner.”15 Two years later, in the case of South Carolina v. Gathers,16 
the Court extended that ruling based on the same reasoning, and barred even a prosecutor’s 
comments regarding a murder victim’s positive role in his community.   

 
Then, only four years after Booth, in the 1991 case of Payne v. Tennessee, the Court abruptly 
reversed course: 
 

                                                            
8 Woodson v. North Carolina, 428 U.S. 280, 305 (1976); see Chapter 1 for a detailed discussion of this issue. 
9 See Gregg v. Georgia, 428 U.S. 153, 198 (1976) (upholding a capital sentencing scheme that guided jury discretion 
by employing statutorily prescribed aggravating factors) and Furman v. Georgia, 408 U.S. 238, 239 (1972) (finding 
a capital sentencing scheme allowing complete jury discretion unconstitutional). 
10 Woodson v. North Carolina, at 303. 
11 Booth v. Maryland, at 502. 
12 Id. at 504-5. 
13 Id. at 506. 
14 Id. at 505. 
15 Id.   
16 South Carolina v. Gathers, 490 U.S. 805 (1989).  
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II. Case and Analysis: Payne v. Tennessee, 501 U.S. 808 (1991). 
 

A. Case Facts: 
 

Petitioner, Pervis Tyrone Payne, was convicted by a jury on two counts of first-
degree murder and one count of assault with intent to commit murder in the first 
degree. He was sentenced to death for each of the murders and to 30 years in 
prison for the assault. 
 
The victims of Payne’s offenses were 28–year–old Charisse Christopher, her 2–
year–old daughter Lacie, and her 3–year–old son Nicholas. The three lived 
together in an apartment in Millington, Tennessee, across the hall from Payne’s 
girlfriend, Bobbie Thomas.17 

 
On the day of the murders, Payne was waiting for his girlfriend to return home from a vacation 
and stopped by her apartment building repeatedly. While waiting, he injected cocaine and drank 
beer with a friend to pass the time. On one of his trips to see if Thomas had returned, he entered 
the victims’ apartment and began to make sexual advances towards Charisse, the mother, who 
rejected him. He responded with violence, and the neighbors, hearing screams, called the police. 
 
When the first police officer arrived at the scene, he met Payne, who was leaving the building 
covered in blood, but claimed to be the “complainant.” When the police officer began to ask 
questions, Payne struck him and ran. 
 

Inside the apartment, the police encountered a horrifying scene. Blood covered 
the walls and floor throughout the unit. Charisse and her children were lying on 
the floor in the kitchen. Nicholas, despite several wounds inflicted by a butcher 
knife that completely penetrated through his body from front to back, was still 
breathing. Miraculously, he survived, but not until after undergoing seven hours 
of surgery and a transfusion of 1,700 cc’s of blood—400 to 500 cc’s more than 
his estimated normal blood volume. Charisse and Lacie were dead. 
 
Charisse’s body was found on the kitchen floor on her back, her legs fully 
extended. She had sustained 42 direct knife wounds and 42 defensive wounds on 
her arms and hands. The wounds were caused by 41 separate thrusts of a butcher 
knife. None of the 84 wounds inflicted by Payne were individually fatal; rather, 
the cause of death was most likely bleeding from all of the wounds. 
 
Lacie’s body was on the kitchen floor near her mother. She had suffered stab 
wounds to the chest, abdomen, back, and head. The murder weapon, a butcher 
knife, was found at her feet. Payne’s baseball cap was snapped on her arm near 
her elbow. Three cans of malt liquor bearing Payne’s fingerprints were found on a 
table near her body, and a fourth empty one was on the landing outside the 
apartment door.18 

                                                            
17 Payne v. Tennessee, at 811. 
18 Id. at 812. 
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Payne was later caught hiding in a friend’s house, looking frantic and with evidence of cocaine 
use on his person. Despite the overwhelming evidence against him, Payne maintained his 
innocence and testified that he had not harmed any of the victims. Instead, he claimed that he had 
seen another man leave the apartment, tried to help the victims when he found them injured and 
only fled in terror from the police because he knew he would be considered a suspect. The jury 
rejected this story and found Payne guilty of all charges. 
 
During the sentencing phase of the trial, Payne presented the testimony of a number of character 
witnesses including his girlfriend, parents and a psychological expert to explain why he should 
be sentenced leniently and spared from the death penalty. These witnesses testified that he was a 
docile man, a good son, like a father to his girlfriend’s children and had no prior criminal record 
or history of substance abuse. The psychologist also noted Payne’s low IQ and described him as 
an exceptionally polite prisoner. 
 
The prosecution’s sentencing arguments focused in part on two areas that later became the 
subject of appeal. First, the state called the victim children’s grandmother as a witness to discuss 
how Nicholas continued to miss and mourn his mother and sister: 
 

He cries for his mom. He doesn’t seem to understand why she doesn’t come 
home. And he cries for his sister Lacie. He comes to me many times during the 
week and asks me, Grandmama, do you miss my Lacie. And I tell him yes. He 
says, I’m worried about my Lacie.19 

 
The prosecution in its closing statements and rebuttal of Payne’s closing argument, also made an 
impassioned and emotional plea, calling on the jury to consider the harm to these specific 
victims: 
 

... No one will ever know about Lacie Jo because she never had the chance to 
grow up. Her life was taken from her at the age of two years old. So, no there 
won’t be a high school principal to talk about Lacie Jo Christopher, and there 
won’t be anybody to take her to her high school prom. And there won’t be 
anybody there—there won’t be her mother there or Nicholas’ mother there to kiss 
him at night. His mother will never kiss him good night or pat him as he goes off 
to bed, or hold him and sing him a lullaby. 
 
[Petitioner’s attorney] wants you to think about a good reputation, people who 
love the defendant and things about him. He doesn’t want you to think about the 
people who love Charisse Christopher, her mother and daddy who loved her. The 
people who loved little Lacie Jo, the grandparents who are still here. The brother 
who mourns for her every single day and wants to know where his best little 
playmate is. He doesn’t have anybody to watch cartoons with him, a little one. 
These are the things that go into why it is especially cruel, heinous, and atrocious, 
the burden that that child will carry forever.20 

                                                            
19 Payne v. Tennessee, at 814, 815. 
20 Id. at 816. 
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The jury sentenced Payne to death on each of the murder counts. He appealed the decision, 
arguing that this victim impact evidence ran the risk of resulting in an unconstitutionally 
arbitrary decision as held by the Booth and Gathers cases. The Supreme Court of Tennessee 
rejected this contention and the U.S. Supreme Court agreed to hear the case. 
 
B.  The U.S. Supreme Court’s Analysis:   

 
1. Overturning Booth and Gathers 

 
The Court first acknowledged that its recent precedent in the Booth and Gathers cases prohibited 
the consideration of the kind of victim impact evidence presented at Payne’s sentencing hearing, 
but decided to reevaluate this precedent. To do so, the Court first examined the reasoning behind 
those earlier decisions: 
 

The Booth Court began its analysis with the observation that the capital defendant 
must be treated as a “‘uniquely individual human being,’” and therefore the 
Constitution requires the jury to make an individualized determination as to 
whether the defendant should be executed based on “‘the character of the 
individual and the circumstances of the crime.’” The Court concluded that while 
no prior decision of this Court had mandated that only the defendant’s character 
and immediate characteristics of the crime may constitutionally be considered, 
other factors are irrelevant to the capital sentencing decision unless they have 
“some bearing on the defendant’s ‘personal responsibility and moral guilt.’” To 
the extent that victim impact evidence presents “factors about which the 
defendant was unaware, and that were irrelevant to the decision to kill,” the Court 
concluded, it has nothing to do with the “blameworthiness of a particular 
defendant.” Evidence of the victim’s character, the Court observed, “could well 
distract the sentencing jury from its constitutionally required task [of] determining 
whether the death penalty is appropriate in light of the background and record of 
the accused and the particular circumstances of the crime.” The Court concluded 
that, except to the extent that victim impact evidence relates “directly to the 
circumstances of the crime,” the prosecution may not introduce such evidence at a 
capital sentencing hearing because “it creates an impermissible risk that the 
capital sentencing decision will be made in an arbitrary manner.”21 

 
Having summarized the holdings of Booth and Gathers, the Payne Court went on to explain why 
it now disagreed with the reasoning of those opinions. The Court felt that victim impact evidence, 
like that rejected by the Booth and Gathers Courts, can demonstrate the actual harm caused by an 
offense, and that this harm is a legitimate factor for consideration during capital sentencing. 

                                                            
21 Payne v. Tennessee, at 818. 
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a. Victim Impact Evidence as addressing the Actual Harm caused by homicide: 

Booth and Gathers were based on two premises: that evidence relating to a particular victim or to 
the harm that a capital defendant causes a victim’s family do not in general reflect on the 
defendant’s “blameworthiness,” and that only evidence relating to “blameworthiness” is relevant 
to the capital sentencing decision. However, the assessment of harm caused by the defendant as a 
result of the crime charged has understandably been an important concern of the criminal law, 
both in determining the elements of the offense and in determining the appropriate punishment. 
Thus, two equally blameworthy criminal defendants may be guilty of different offenses solely 
because their acts cause differing amounts of harm. “If a bank robber aims his gun at a guard, 
pulls the trigger, and kills his target, he may be put to death. If the gun unexpectedly misfires, he 
may not. His moral guilt in both cases is identical, but his responsibility in the former is greater.” 
The same is true with respect to two defendants, each of whom participates in a robbery, and 
each of whom acts with reckless disregard for human life; if the robbery in which the first 
defendant participated results in the death of a victim, he may be subjected to the death penalty, 
but if the robbery in which the second defendant participates does not result in the death of a 
victim, the death penalty may not be imposed.22 
 
In addition to raising these specific examples in which the harm resulting from a defendant’s 
conduct, though outside of his control or intention, had already been found to permissibly 
influence a death penalty decision, the Payne court also emphasized that harm was regularly 
considered at sentencing in all criminal cases. “Wherever judges in recent years have had 
discretion to impose sentence, the consideration of the harm caused by the crime has been an 
important factor in the exercise of that discretion.”23 The Payne court ultimately stated that 
“[c]ourts have always taken into consideration the harm done by the defendant in imposing 
sentence, and the evidence adduced in this case was illustrative of the harm caused by Payne’s 
double murder.”24  
 

b. Victim Impact Evidence Permissibly Informs the Sentencer about the Unique Life 
Taken, Which is Part of the Harm Caused by a Homicide. 

 
The Court also clarified that while settled law made clear that the defendant in a capital case 
must be allowed to produce “any relevant mitigating evidence” so as to ensure that he is 
adjudged as a “uniquely individual human being,” this does not mean that his background and 
character must be considered entirely apart from consideration of the character of the victim of 
the crime at hand. Specifically, the Court felt that the state should be allowed to offer evidence 
that provided “a quick glimpse of the life” that the defendant had ended.25 To forbid such 
evidence from being presented while allowing a defendant great freedom to discuss his own 
character would result in an unjust imbalance: 
 

                                                            
22 Payne v. Tennessee, at 819. 
23 Id. at 820. 
24 Id. at 825. 
25 Id. at 822. 
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We are now of the view that a State may properly conclude that for the jury to 
assess meaningfully the defendant’s moral culpability and blameworthiness, it 
should have before it at the sentencing phase evidence of the specific harm caused 
by the defendant. “[T]he State has a legitimate interest in counteracting the 
mitigating evidence which the defendant is entitled to put in, by reminding the 
sentencer that just as the murderer should be considered as an individual, so too 
the victim is an individual whose death represents a unique loss to society and in 
particular to his family.” By turning the victim into a “faceless stranger at the 
penalty phase of a capital trial,” Booth deprives the State of the full moral force of 
its evidence and may prevent the jury from having before it all the information 
necessary to determine the proper punishment for a first-degree murder.26 

  
The Booth and Gathers courts, in prohibiting this use of evidence on the victim’s good character, 
had noted that it was problematic for defendants to refute such evidence. First, while defendants 
have the right to rebut evidence almost all evidence against them, juries would not likely view 
favorably a defendant already found guilty of homicide who then attacks his victim’s character at 
sentencing. Aside from the defense’s strategic consideration, the possibility of sentencing 
considerations becoming a “mini-trial” on the victim’s character, in which both sides offer 
evidence, might lead the jury further and further away from the question before it. The Payne 
court, however, found that such strategic and procedural concerns could not justify a categorical 
ban on evidence it found relevant to sentencing. 
 
The Payne Court noted that in U.S. sentencing proceedings, the rules of evidence are usually 
relaxed, so that a “judge may appropriately conduct an inquiry broad in scope, largely unlimited 
as to the kind of information he may consider, or the source from which it may come.”27 Even in 
capital cases, the Court maintained that the available evidence at sentencing should be quite 
inclusive and rarely should evidence be categorically excluded, saying that “the rules of evidence 
generally extant at the federal and state levels anticipate that relevant, unprivileged evidence 
should be admitted and its weight left to the factfinder, who would have the benefit of cross 
examination and contrary evidence by the opposing party.”28 In the eyes of the Payne Court, 
therefore, the difficulty for defendants in challenging evidence of the victim’s good character 
was no different than other similar strategic dilemmas the parties face. 
 

c. Holding:  The Eighth Amendment does not prohibit Victim Impact Evidence in 
Capital Sentencing 

 
The Court thus removed the per se bar to allowing VIE in capital sentencing, which had been 
created in Booth, and left it to the individual states to determine whether such evidence should be 
considered under their own laws and constitutions. The Court noted, however, that while the 
Eighth Amendment of the Federal Constitution did not prohibit the introduction of victim impact 
evidence, if such evidence is “so unduly prejudicial that it renders the trial fundamentally 

                                                            
26 Payne v. Tennessee, at 825. 
27 Id. at 821. 
28 Id. at 823. 
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unfair,” it might still be excluded or limited as a violation of the Fourteenth Amendment’s Due 
Process Clause, like any other evidence.29  
 

We thus hold that if the State chooses to permit the admission of victim impact 
evidence and prosecutorial argument on that subject, the Eighth Amendment 
erects no per se bar. A State may legitimately conclude that evidence about the 
victim and about the impact of the murder on the victim’s family is relevant to the 
jury’s decision as to whether or not the death penalty should be imposed. There is 
no reason to treat such evidence differently than other relevant evidence is 
treated.30 

 
 
III.  Notes and Questions for Further Discussion 
 
The Payne Court removed the per se barrier preventing states from allowing VIE in capital 
sentencing, but offered little guidance as to what evidence was now constitutionally permissible. 
Since announcing in Payne that “unduly prejudicial” VIE might still be excluded or limited as a 
due process violation, the Supreme Court has not specifically defined what evidence that 
includes, or suggested how to distinguish it from non-prejudicial or prejudicial-but-acceptable 
types of victim impact evidence.31   

 
Refining the scope and extent of the Payne holding has fallen to the individual states and the 
lower federal courts, which are far from unified in their approaches to VIE in capital cases. It 
should also be noted, that while the Supreme Court in Payne lifted a prohibition of VIE, it did 
not create a right for victims to make statements, and the admissibility of VIE is still based in the 
laws of individual jurisdictions. Most death penalty states do allow some form of VIE at capital 
sentencing, authorized either by statute or by judicial decision, but its admission may be 
restricted procedurally and substantively. Rather than attempt to describe how each of the thirty-
four states retaining the death penalty (in addition to the federal and military criminal law 
systems) addresses VIE, it is more useful to consider some of the questions raised in practice 
over the years following Payne. 

   
1. Limits on Substance and Sources of Evidence: The Payne court mentioned two types of 

VIE as being relevant to demonstrating the actual harm resulting from a homicide: 
information about the character of the individual killed and information about the emotional 
suffering of his survivors. Both of these types of VIE raise a number of difficult questions 
about the scope of permissible evidence.   

 
First, what evidence can provide a “glimpse” of the victim’s life, one of the acceptable 
purposes of such VIE mentioned by the Payne court? Courts have approved evidence 
about murder victims’ good character, standing in the community, talents, intelligence, 

                                                            
29 Payne v. Tennessee, at 825. 
30 Id. at 827. 
31 Kelly v. California, 555 U.S. 1020 (2008) (statement of Stevens, J., regarding the denial of the petitions for writs 
of certiorari). 
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spirituality, and educational background, among other things.32 Should the defendant be 
allowed to present evidence of the victim’s negative character? Some courts have held 
that the defendant is limited to rebutting the victim character evidence offered by the 
prosecution, but that defendants may not attempt to offer character evidence about the 
victim when the prosecution has not first raised the issue.33 Does negative victim 
character evidence speak less of the harm caused by the crime than positive evidence? 
 
Who should qualify to give such evidence? Although Payne also approves evidence 
regarding “the impact of the murder on the victim’s family,” many states do not limit 
victim impact evidence to family members. Testimony from friends, co-workers and 
neighbors has been admitted in some jurisdictions, and some courts have even admitted 
evidence about small communities, such as the effects of a police officer’s murder on 
the “law enforcement community” as a whole.34 In the absence of a strict statutory 
delineation, is there any principled place to draw a line regarding who should be allowed 
to testify about their loss resulting from a murder, short of an individualized inquiry 
about the overall effect on a sentencing proceeding’s “fundamental fairness”? 
 
In addition to limiting who can testify, some jurisdictions have chosen to limit the 
number of witnesses that may offer VIE on both the character of the victim and the harm 
they suffered,35 while others have specifically rejected such restrictions.36  

 
2. Form of Testimony and Other Evidence: Victim impact evidence to demonstrate the 

uniqueness of a lost life has not been limited to written or oral testimony. Courts have 
allowed evidence in the form of photographs of the victim in life and death, poems written by 
the victim, and, in one case, hand-crafted items made by the victim. Are there some forms of 
evidence, however, that are by their very nature unduly prejudicial? 
 
Edited, television-style video presentations have proven controversial, but the U.S. Supreme 
Court recently denied review of two capital cases where the use of victim impact videos was 
challenged.37 Dissenting to the denial of review, Justice Stevens objected,  

 
[W]hen victim impact evidence is enhanced with music, photographs, or video 
footage, the risk of unfair prejudice quickly becomes overwhelming. While the 
video tributes at issue in these cases contained moving portrayals of the lives of 
the victims, their primary, if not sole, effect was to rouse jurors’ sympathy for the 
victims and increase jurors’ antipathy for the capital defendants. The videos added 

                                                            
32 John H. Blume, Ten Years of Payne: Victim Impact Evidence in Capital Cases, 88 Cornell L. Rev. 257, 269-70 
(2003). 
33 See, e.g., State v. Southerland, 316 S.C. 377 (1994); People v. Loker, 44 Cal. 4th 691 (2008). 
34 Blume, at 271.   
35 In Kentucky, for example, statutes expressly limit victim impact evidence to a single witness, and even specify the 
order of preference amongs specific family members. Ky. Rev. Stat. Ann. § 421.500(1), § 532.055(2)(a)7; Terry v. 
Commonwealth, 153 S.W.3d 794 (Ky. 2005). 
36 See e.g., People v. Pollock,  32 Cal. 4th 1153 (2004).   
37 Kelly v. California, at 1023 (statement of Stevens, J.).  

 
© U

.S.-A
sia

 Law
 In

sti
tut

e 

 
© 亚

美
法

研
究

所
 



Chapter 6     The Role of Victims in Death Penalty Sentencing Decisions: Payne v. Tennessee 

11 
 

nothing relevant to the jury’s deliberations and invited a verdict based on 
sentiment, rather than reasoned judgment.38 

    
If victim impact evidence is intended to illuminate the victim’s “uniqueness as an individual 
human being,”39 what is wrong with using cinematic techniques to make that point? One 
commentator argues that the problem is not so much heightened emotional impact as the fact that 
such videos generally do a poor job of portraying the victim as an individual, serving instead 
only as a form of memorial ritual: 
 

Rather than presenting evidence of the victims’ individuality and the impact 
of their death on survivors, the videos fulfill the obligations of those 
survivors to remember and honor their loved ones. They tend to be idealistic 
in their treatment of the victim and idyllic in their treatment of family life. 
The narration tends to convey the optimism that accompanies the sharing of 
photographs, movies, and videos in the home setting. Moreover, victim 
impact videos tend to have musical soundtracks that are appropriate for 
memorial tributes, but not for evidence in a capital proceeding; the music is 
sentimental and may have little to do with the tastes or behavior of the 
victim.40  

 
3. Victim Opinions of the Crime or Appropriate Punishment.  One limit that some 

jurisdictions maintain on victim impact evidence is a prohibition on the admission of 
testimony specifically advocating a death sentence, or expressing opinions about the 
defendant or the crime. The Alabama Supreme Court explained its rejection of such 
evidence, saying: 

 
The victim impact statements in Payne did not contain characterizations or 
opinions about the defendant, the crime, or the appropriate punishment. That 
portion of Booth that proscribed the trial court’s consideration of that type of 
statement was, therefore, left intact by Payne.41  

 
The Alabama Supreme Court thus found that a trial judge should have excluded the written 
statement of a murder victim’s daughter in part because it concluded: “We realize that no matter 
what your verdict, it will not bring our family back. But you can allow justice to be served. It is 
the desire of myself and my family that [the defendant] be given the sentence that he has handed 
out: Give him death. Thank you for our plea.”42 
 

                                                            
38 Kelly v. California, at 1025 (statement of Stevens, J.). 
39 Payne v. Tennessee, at 809. 
40 Regina Austin, Symposium: Documentation, Documentary, and the Law: What Should Be Made of Victim Impact 
Videos? 31 Cardozo L. Rev. 979, 1003 (2010).   
41 Ex Parte McWilliams, 640 So.2d 1015, 1017 (Ala. 1993).   
42 Wimberly v. State, 759 So.2d 568, 572-74  (Ala. Crim. App. 1999).   
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Some courts, however, have held that victim impact evidence stating an opinion on sentencing is 
proper.43 Do you think anyone would be surprised to hear that a murder victim’s child wanted 
the state to take the murderer’s life? If not, why should such testimonials be considered 
particularly prejudicial? Does the opinion of the victim as to what punishment should be applied 
reflect the harm caused by the defendant’s acts, as was central to the Payne holding? Is the 
situation different if the victim’s survivor is vehemently opposed to the death penalty, even in 
this personal case, and wishes to tell his feelings to the jury? 
 
Consider the following statement:  
 

Probably the most controversial type of information a victim could provide…is 
the victim’s opinion of the defendant and what sentence the defendant should 
receive…Victim opinion is probably the type of victim information that 
proponents of victim participation at sentencing most want to be allowed in 
sentencing proceedings. Asking for a victim’s opinion best recognizes his dignity 
and his role in the prosecution and punishment of the defendant. However, the 
victim’s opinion may be the most inflammatory and prejudicial evidence the 
victim could provide.44 

 
4. What Procedures can ensure that Victim Impact Evidence is offered in a way 

that is not unduly prejudicial to defendants? A wide variety of procedural 
protections have been considered across the many jurisdictions as possible 
requirements for protecting defendants from undue prejudice that might result from 
the introduction of VIE. These include holding preliminary hearings on the 
admissibility of specific evidence;45 requiring advance notice to defendants when 
prosecutors intend to use VIE;46 and restricting use of VIE until a statutory 
aggravating factor has been found.47 In addition, courts have also considered 
questions connected with the treatment of victim impact witnesses such as whether 
to allow cross–examination of the victim’s family.48 
 

                                                            
43 See, e.g., DeLozier v. State, 991 P.2d 22, 30 (Okla. Crim. App. 1998) : “A victim’s recommendation of 
punishment is allowable in a capital jury sentencing proceeding but will be viewed by this Court with a heightened 
degree of scrutiny.” 
44 Phillip Talbert, The Relevance of Victim Impact Statements to the Criminal Sentencing Decision, 36 UCLA L. 
Rev. 210 (1988). 
45 Malone v. State, 168 P.3d 185 (Okla. Crim. App. 2007) (requiring pre-sentencing preliminary hearing), but see 
United States v. Caro, 461 F. Supp. 2d 459 (W.D. Va. 2006) (not requiring hearing on all victim impact evidence). 
46 See, e.g., Livingston v. State, 264 Ga. 402 (1994) (the state must notify the defendant of the victim impact 
evidence that it intends to offer at least 10 days before trial). 
47 Cargle v. State, 909 P.2d 806 (Okla. Crim. App. 1995) (requiring a finding of an aggravating factor before 
introducing victim impact evidence). 
48 Conover v. State, 933 P.2d 904 (Okla. Crim. App. 1997) (defendant should have been allowed to cross-examine 
on issue of victim’s drug use); but see Grandison v. State, 341 Md. 175 (1995) (no error in denying defendant right 
to cross-examine victim’s widow on her remarriage to rebut her testimony of continued suffering from the loss of 
her spouse). Finally, one state – Arizona – specifically holds that victims making statements under that state’s victim 
rights law are not witnesses, and expressly not subject to cross-examination (Ariz. Rev. Stat. § 13-4426.01). 
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What procedures, if any, do you think might guarantee the prevention of undue 
prejudice? Conversely, does the absence of any specific procedure imply, in itself, 
the presence of undue prejudice? 
 

5. What are the actual effects of victim impact evidence? By some accounts, such evidence 
is extremely powerful and thus unusually, if not uniquely, likely to influence a sentencing 
outcome. One trial judge described his experience in the following manner:   

 
I can say, without hesitation, that the “victim impact” testimony presented 
in Honken’s trial was the most forceful, emotionally powerful, and 
emotionally draining evidence that I have heard in any kind of proceeding 
in any case, civil or criminal, in my entire career as a practicing trial 
attorney and federal judge spanning nearly 30 years. Indeed, I cannot help 
but wonder if Payne v. Tennessee, which held that victim impact evidence 
is legitimate information for a jury to hear to determine the proper 
punishment for capital murder, would have been decided the same way if 
the Supreme Court Justices in the majority had ever sat as trial court judges 
in a federal death penalty case and had observed first hand, rather than 
through review of a cold record, the unsurpassed emotional power of victim 
impact testimony on a jury. It has now been over four months since I heard 
this testimony in the Honken trial and the juror’s sobbing during the victim 
impact testimony still rings in my ears. This is true even though the federal 
prosecutors in Honken used admirable restraint in terms of the scope, 
amount, and length of victim impact testimony. To pretend that such 
evidence is not potentially unfairly prejudicial on issues to which it has little 
or no probative value is simply not realistic, even if the court were to give a 
careful limiting instruction.49 

 
The above view notwithstanding, empirical studies seeking to systematically measure the effect 
of victim impact statements on sentencing have produced equivocal results. Given the unique 
and subjective nature of each death penalty decision, it is difficult to gather meaningful data, and 
studies using both simulated sentencing procedures and interviews of former jurors have not 
shown conclusive results. Of course, even if victim impact evidence does increase the likelihood 
that a defendant will be sentenced to death, that does not necessarily mean that this influence is 
unfairly prejudicial. If such evidence succeeds in highlighting the victim’s unique individuality, 
as the U.S. Supreme Court concluded such evidence legitimately could and should do, that 
would tend to increase the sentencer’s perception of the crime’s harmfulness and increase the 
likelihood of a death sentence. How can we assess the likelihood of prejudice? Should we 
consider other factors beyond fairness, for instance, the extent to which giving victim impact 
testimony increases crime victims’ – or the general public’s – satisfaction with the criminal 
justice process?  
 

                                                            
49 United States v. Johnson, 362 F. Supp.2d 1043, 1107 (N.D. Iowa 2005). When the “court” gives a “limiting 
instruction,” this means that the judge tells the jury that it is only allowed to consider certain evidence in certain 
ways.   
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6. What are the main purposes of victim impact evidence? One reason courts have a difficult 
time setting limits on victim impact evidence may be a lack of consensus about the purposes 
of such evidence. Victim impact evidence has been described as helping individual victims 
heal and giving victims a voice in the criminal justice process. It may also contribute to 
retribution, and possibly rehabilitation, by forcing the defendant to confront the harm he 
caused. Most directly, it provides information a sentencing court needs to suit the punishment 
to the crime. What other purposes might be served by including victim impact evidence? 
 
Of these reasons (and any you added) which is most important? Would there be other ways to 
achieve these outcomes without having victim impact evidence directly affect the sentencing 
decision?  
 

7. Are there other roles or avenues of redress for victims? The current debate in the U.S. 
centers on the appropriate uses of victim impact evidence, but might there be other ways to 
include victims in the criminal process that would be equally important? If one of our goals is 
to insure that the victim’s voice is truly heard, would it be better to allow the victim to 
participate in the prosecution either by cooperating with the prosecution or by having his own 
representative at trial?  
 
a. Simultaneous civil lawsuits often accompany criminal homicide proceedings arising from 

the same incident, but with the purpose of securing financial compensation for the 
plaintiffs -- the victim’s survivors. Does the availability of this separate venue, at which 
the harm done to individual victims will be more central to the case, minimize your view 
of the need for allowing victims to participate in the criminal sentencing portion of the 
trial?  
 

b. Post-sentencing victim information: At least one state, Texas, attempts to satisfy the need 
of victims to confront the defendant and tell their story, by allowing a close relative of a 
homicide victim to make a statement in open court after the sentence has been issued.50 
These comments are not recorded in the official trial court transcript of the proceedings, 
and are limited only to the extent that no questions may be directed to the defendant.  
 

c. The Federal Crime Victims’ Rights Act51 of 2004 was a legislative attempt to protect 
additional rights of crime victims in federal cases, similar to victims’ rights acts enacted 
by many states. It provides victims, subject to some limitations, the following rights: 

(1) The right to be reasonably protected from the accused. 

(2) The right to reasonable, accurate, and timely notice of any public court 
proceeding, or any parole proceeding, involving the crime or of any release or 
escape of the accused. 

(3) The right not to be excluded from any such public court proceeding, unless 
the court, after receiving clear and convincing evidence, determines that 

                                                            
50 Tex. Code Crim. Proc. art. 42.03. 
51 18 U.S.C. § 3771. Crime victims’ rights. 
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testimony by the victim would be materially altered if the victim heard other 
testimony at that proceeding. 

(4) The right to be reasonably heard at any public proceeding in the district 
court involving release, plea, sentencing, or any parole proceeding. 

(5) The reasonable right to confer with the attorney for the Government in the 
case.52 

(6) The right to full and timely restitution as provided in law. 

(7) The right to proceedings free from unreasonable delay. 

(8) The right to be treated with fairness and with respect for the victim’s 
dignity and privacy. 

These rights clearly attempt to demonstrate society’s concern for the victim in all 
criminal proceedings, by assuring the victim’s safety, input at all non-appellate stages of 
the criminal process, and a timely “resolution” to the criminal case. Do these rights 
reflect what is ultimately most important to the victim? Do the Act’s rights conflict with 
defendants’ procedural rights in any way? If so, how are such conflicts to be resolved? 

                                                            
52 This refers to the prosecutor, who is also an “attorney” who represents the “government” in U.S. federal and state 
legal practice. 
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